AGENDA

CITY COUNCIL WORK SESSION
City of Garland
Duckworth Building, Goldie Locke Room
217 North Fifth Street
Garland, Texas
July 20, 2015
6:00 p.m.

DEFINITIONS:

Written Briefing: Items that generally do not require a presentation or discussion

by the staff or Council. On these items the staff is seeking direction from the

Council or providing information in a written format.

Verbal Briefing: These items do not require written background information or

are an update on items previously discussed by the Council.

Reqular Item: These items generally require discussion between the Council and

staff, boards, commissions, or consultants. These items are often accompanied

by a formal presentation followed by discussion.

[Public comment will not be accepted during Work Session
unless Council determines otherwise.]
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NOTICE: The City Council may recess from the open session and convene in a closed
executive session if the discussion of any of the listed agenda items concerns one or more of
the following matters:

(1) Pending/contemplated litigation, settlement offer(s), and matters concerning privileged and
unprivileged client information deemed confidential by Rule 1.05 of the Texas Disciplinary Rules
of Professional Conduct. Sec. 551.071, TEX. GoV'T CODE.

(2) The purchase, exchange, lease or value of real property, if the deliberation in an open
meeting would have a detrimental effect on the position of the City in negotiations with a third
person. Sec. 551.072, TEX. GoV'T CODE.

(3) A contract for a prospective gift or donation to the City, if the deliberation in an open
meeting would have a detrimental effect on the position of the City in negotiations with a third
person. Sec. 551.073, TEX. Gov'T CODE.

(4) Personnel matters involving the appointment, employment, evaluation, reassignment,
duties, discipline or dismissal of a public officer or employee or to hear a complaint against an
officer or employee. Sec. 551.074, TEX. Gov'T CODE.

(5) The deployment, or specific occasions for implementation of security personnel or devices.
Sec. 551.076, TEX. GoVv'T CODE.

(6) Discussions or deliberations regarding commercial or financial information that the City has
received from a business prospect that the City seeks to have locate, stay, or expand in or near
the territory of the City and with which the City is conducting economic development
negotiations; or to deliberate the offer of a financial or other incentive to a business prospect of
the sort described in this provision. Sec. 551.087, TEX. Gov'T CODE.

(7) Discussions, deliberations, votes, or other final action on matters related to the City’s
competitive activity, including information that would, if disclosed, give advantage to competitors
or prospective competitors and is reasonably related to one or more of the following categories
of information:

e generation unit specific and portfolio fixed and variable costs, including forecasts of
those costs, capital improvement plans for generation units, and generation unit
operating characteristics and outage scheduling;

e bidding and pricing information for purchased power, generation and fuel, and Electric
Reliability Council of Texas bids, prices, offers, and related services and strategies;

o effective fuel and purchased power agreements and fuel transportation arrangements
and contracts;

e risk management information, contracts, and strategies, including fuel hedging and
storage;

e plans, studies, proposals, and analyses for system improvements, additions, or sales,
other than transmission and distribution system improvements inside the service area
for which the public power utility is the sole certificated retail provider; and

e customer billing, contract, and usage information, electric power pricing information,
system load characteristics, and electric power marketing analyses and strategies. Sec.
551.086; TEX. Gov'T CODE; Sec. 552.133, TEX. GoV'T CODE]



Work Session Agenda

July 20, 2015

Page 3

1.

Written Briefings:

a.

2015 Edward Byrne Memorial Justice Assistance Grant (JAG)

The Director of the Bureau of Justice Assistance has made funds
available to units of local government under the 2015 Edward Byrne
Memorial Justice Assistance Grant program for the purpose of reducing
crime and improving public safety. If submission of the grant application
is approved by the federal government, it will pay an estimated
$25,699.53. Unless otherwise directed by Council, this item is
scheduled for formal consideration at the July 21, 2015 Regular
Meeting.

Change Order #1 to PO 21765

Additional funding is needed to cover an increase in equipment prices
and changes to equipment specifications for approved bucket and line
truck replacements for GP&L. The additional funding of $145,000.00
will be fully offset by the trade-in values of the trucks being replaced.
Unless otherwise directed by Council, this item will be scheduled for
formal consideration at the August 4, 2015 Regular Meeting.

. Portfolio Summary

The Portfolio Summary is provided to Council each quarter. The report
Is in compliance with the requirements of the Public Funds Investment
Act. Management of the City’s portfolios is conducted in accordance
with City Council Policy Finance-06, Statement of Investment Policy and
City Council Policy Finance-05, Statement of Investment Strategy.

. Rate Mitigation Quarterly Portfolio Report

The Rate Mitigation Portfolio Report is provided to Council each quarter.
The Report presents investment information regarding the balances held
in the Rate Mitigation Fund.

Amend Delinquent Tax Collection Contract

In accordance with Texas Property Tax Code section 6.30 the City of
Garland has contracted with Sydna H. Gordon of Gay, McCall, Isaacks,
Gordon & Roberts, P.C. for the collection of delinquent taxes. Whereas,
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Mrs. Gordon is no longer associated with the firm of Gay, McCall,
Isaacks, Gordon, & Roberts, P.C. the staff requests that Council
consider a resolution to amend the contract in order to reflect Mrs.
Gordon’s current firm affiliation of Perdue, Brandon, Fielder, Collins &
Mott, LLP. Unless otherwise directed by Council, this item will be
scheduled for formal consideration at the July 21, 2015 Regular
Meeting.

School Related Traffic Control

The Transportation Department periodically reviews school-related
traffic control. A recent review reveals that changes are needed on
Naaman Forest Boulevard for Naaman Forest High School and Lyons
Road at Guthrie Road. Staff recommends that Council consider
installing a school zone on Naaman Forest Boulevard from 200 feet east
of Ranger Drive to 200 feet west of Elliott Avenue and removing the
school zone on Lyons Road 200 feet south of Guthrie Road to 200 feet
north of Guthrie Road. Unless otherwise directed by Council, this item is
scheduled for formal consideration at the August 4, 2015 Regular
Meeting.

. Consider Memorandum of Understanding with the Texas

Department of Transportation

Staff is seeking Council consideration for a Memorandum of
Understanding (MOU) with the Texas Department of Transportation
(TxDOT) whereby the City may adopt TxDOT's already federally-
approved Disadvantaged Business Enterprise Program to be included in
the construction contract for Winters Park/Spring Creek Tralil, a
federally-funded project. Unless otherwise directed by Council, this item
will be scheduled for formal consideration at the July 21, 2015 Regular
Meeting.

Item Key Person

2.

Verbal Briefings:

a. Regional Transportation Plan — Mobility 2035 Stanley/Campbell

and Mobility 2040 Plans

At the request of Councilmembers Stephen W. Stanley and Tim
Campbell, representatives from the North Texas Council of
Governments (NCTCOG) will brief the City Council on the current
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Mobility 2035 Plan and provide an update of the development of the
Mobility 2040 Plan as it relates to the City of Garland’s transportation
primary initiatives for IH-635, IH-30 and SH-78 and secondary any plans
to SH-66.

. Transportation Report Dean/Schaffner

Dean International, the City’s transportation consultant, will update
Council on the following:

e Transportation Program Updates
o IH-635
o IH-30
e Strategic Events Update
e Advocacy Group Update
e Transportation Updates
o TEX-21
o0 Regional Policy
o Federal Policy
o State Update

. Update: Implementation of Single Stream Recycling Banks

Collection Program

At the request of Councilmembers B.J. Williams and Billy Mack Williams,
Staff will present and update regarding the implementation of Single
Stream Recycling Collection Program.

. National League of Cities Salt Lake City, UT  Stanley/B.J. Williams

Meeting Update

At the request of Councilmembers Stephen W. Stanley and B.J.
Williams, Mayor Athas and Councilmember Stanley are asked to provide
a briefing of the Mid-Summer National League of Cities meetings held in
Salt Lake City.
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e. Council Approval of Travel Expenses, Athas
Airfare to Salt Lake City

At the request of Mayor Douglas Athas, Council will discuss approval of
travel expenses, airfare to Salt Lake City.

3. | Discuss Appointments to Boards and Commissions Council

Council Member Goebel
e Zaria Dickson — Garland Youth Council
e FErick Zamora — Garland Youth Council

Council Member Stephen W. Stanley
e Stephanie Hernandez — Garland Youth Council
e Katherine Sinclair — Garland Youth Council

Council Member B.J. Williams
e Janie Goheen — Garland Youth Council
e Summer Davis — Garland Youth Council

Council Member Billy Mack Williams
e Dagem Adehena — Garland Youth Council
e Ethan Maxwell Moeck — Garland Youth Council

Mayor Pro Tem Jim Cabhill
e Elizabeth Sinclair — Garland Youth Council

4. Consider the Consent Agenda Council

A member of the City Council may ask that an item on the consent agenda
for the next regular meeting be pulled from the consent agenda and
considered separate from the other consent agenda items. No substantive
discussion of that item will take place at this time.

5.  Announce Future Agenda ltems Council

A member of the City Council, with a second by another member, or the
Mayor alone, may ask that an item be placed on a future agenda of the City
Council or a committee of the City Council. No substantive discussion of
that item will take place at this time.
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6. Adjourn Council
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Policy Report

2015 EDWARD BYRNE MEMORIAL
JUSTICE ASSISTANCE GRANT (JAG)

ISSUE

The Director of the Bureau of Justice Assistance (BJA) has made funds available to
units of local government under the 2015 Edward Byrne Memorial Justice Assistance
Grant (JAG) program for the purpose of reducing crime and improving public safety.

The Garland Police Department is eligible to apply to BJA for an estimated direct award
of $43,091.00 under this grant program. However, the Attorney General of the State of
Texas has “certified” Garland as a disparate jurisdiction, thereby requiring us to enter
into an agreement to share a portion of these funds with Dallas County. Currently, the
agreement is for the City of Garland to share 30%, or approximately $11,843.10, with
Dallas County, which results in an award to the City of Garland in the amount of
approximately $27,633.90. From this amount, there will be a mandated 7%
Administration Fee which is to be paid to the City of Dallas as they have designated as
the area grant manager for all involved entities. The resulting estimated net award to
the City of Garland will be approximately $25,699.53.

This Justice Assistance Grant replaced the Local Law Enforcement Block Grant
(LLEBG). JAG does not require any matching funds or contributions.

OPTIONS

1. Authorize submission of the grant application, which if approved by the federal
government will pay an estimated $25,699.53

2. Disapprove submission of the grant application.

RECOMMENDATION
Staff recommends that Council approve submission of the application to the Bureau of

Justice Assistance. Unless otherwise directed by Council, this item is scheduled for
formal consideration at the July 21, 2015 Regular Meeting.

COUNCIL GOAL

Safe, Family-Friendly Neighborhoods
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BACKGROUND

This will be the eighth year that the Garland Police Department has applied for funds
under the new JAG program. The Bureau of Justice Assistance (BJA) has replaced the
Edward J. Byrne Memorial State (Byrne Formula) and the Local Law Enforcement Block
Grant (LLEBG) with the Justice Assistance Grant. The joining of the two grants allows
states and local governments to support a broad range of activities to prevent and
control crime and to improve the criminal justice system. The Garland Police
Department received the following grant awards from JAG over the past five years:

2010 - $51,111.96
2011 - $42,553.92
2012 - $31,050.75
2013 - $26,872.63
2014 - $28,052.24

CONSIDERATION

Pending negotiations with Dallas County, the Justice Assistance Grant should provide
$25,699.53 in funding. The grant will be for a 48-month period. At the conclusion of
that time period, any unallocated funds must be returned to the federal government.

Funds must be used to supplement existing funds for program activities and cannot
replace, or supplant, nonfederal funds that have been appropriated for the same
purpose.

Purpose

JAG funds can be used for state and local initiatives, technical assistance, training,
personnel, equipment, supplies, contractual support and information systems for
criminal justice for any one or more of the following purpose areas:

Law Enforcement programs

Prosecution and court programs

Prevention and education programs

Corrections and community corrections programs

Drug treatment and enforcement programs

Planning, evaluation, technology improvement programs
Crime victim and witness programs (other than compensation)
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Submitted By: Approved By:
Mitchel L. Bates Bryan L. Bradford
Chief of Police City Manager

Date: Date: July 13, 2015



RESOLUTION NO.

A RESOLUTION AUTHORIZING THE SUBMISSION AND ACCEPTANCE OF AN
APPLICATION TO THE BUREAU OF JUSTICE ASSISTANCE FOR GRANT UNDER
THE 2015 EDWARD BYRNE MEMORIAL JUSTICE ASSISTANCE GRANT
PROGRAM; AND PROVIDING AN EFFECTIVE DATE.

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF GARLAND, TEXAS:

Section 1

That the City of Garland Police Department, by and through Police Chief Mitch Bates, is hereby
authorized to submit and application to, and subsequently accept a grant from, the Bureau of

Justice Assistance under the 2015 Edward Byrne Memorial Justice Assistance Grant Program, for
an estimated net amount of $25,699.53.

Section 2

That this Resolution shall be and become effective immediately upon and after its adoption and
approval.

PASSED AND APPROVED this the 21st day of July, 2015.

CITY OF GARLAND, TEXAS

Mayor

ATTEST:

City Secretary
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Policy Report

CHANGE ORDER # 1 TO PO 21765
ISSUE
Additional funding is needed to cover an increase in equipment prices and changes to
equipment specifications for approved bucket and line truck replacements for GP&L.
The additional funding of $145,000.00 will be fully offset by the trade-in values of the
trucks being replaced.
OPTIONS
(1) Approve Change Order #1 to PO 21765
(2) Do not approve Change Order #1 to PO 21765
RECOMMENDATION
Staff recommends Option 1 - Approve Addendum Change Order #1 to PO 21765.
Unless otherwise directed by Council, this item will be scheduled for formal
consideration at the August 4th Regular Meeting.

COUNCIL GOAL

Consistent Delivery of Reliable City Services

BACKGROUND

On March 14, 2014, Council approved Purchase Order 21765 for the replacement of
several bucket and line trucks for GP&L. Since approval, there has been an increase in
pricing for the trucks and well as increases stemming from needed equipment
modifications. GP&L has worked with the Fleet Department on these increases and
modifications and is ready to proceed with the replacement process.

CONSIDERATION

The proposed items for Change Order #1 to PO 21765 are necessary to complete the
bucket and line truck replacements.

ATTACHMENT(S)
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Submitted By: Approved By:
Jeff Janke Bryan L. Bradford
Garland Power & Light City Manager

Date: Date: July 13, 2015



City Council Item Summary Sheet

X] Work Session

[] Agendaltem

Portfolio Summary

Date: J

uly 20, 2015

| Summary of Request/Problem

Staff presents the Portfolio Summary report to Council each quarter.
compliance with the requirements of the Public Funds Investment Act.
City’s portfolios is conducted in accordance with the City Council Policy Finance-06, Statement
of Investment Policy and City Council Policy Finance-05, Statement of Investment Strategy.

The report is in
Management of the

Recommendation/Action Requested and Justification

The June 30, 2015 Portfolio Summary is presented to inform the Council. Staff will be
available to discuss the report with Council.

Submitted By:

David Schuler
Chief Financial Officer

Approved By:

Bryan L. Bradford
City Manager




GARLAND

Investment Class

City of Garland Portfolio

Texas Compliance Summary

Sorted by Investment Class

October 1, 2014 - June 30, 2015

City of Garland

Par Value Market Value Book Value Accrued Interest
>1 Year FV Value beginning 10/01/2014 287,965,000.00 287,307,927.27 287,961,035.38 393,840.51
Net Change -51,284,679.64 -50,612,361.82 -51,273,060.41 -163,620.20
Value ending 06/30/2015 236,680,320.36 236,695,565.45 236,687,974.97 240,220.31
<1 Year AC Value beginning 10/01/2014 132,741,199.00 132,744,442.47 132,743,783.47 7,073.50
Net Change 36,379,674.19 36,375,471.72 36,375,100.93 -3,716.26
Value ending 06/30/2015 169,120,873.19 169,119,914.19 169,118,884.40 3,357.24
Total Value beginning 10/01/2014 420,706,199.00 420,052,369.74 420,704,818.85 400,914.01
Net Change -14,905,005.45 -14,236,890.10 -14,897,959.48 -157,336.46
Value ending 06/30/2015 405,801,193.55 405,815,479.64 405,806,859.37 243,577.55

This report is prepared in compliance with Generally Accepted Accounting Principles, the Public Funds Investment Act

and the Statement of Investment Strategies as approved by the City Council.

A e Zal Ll

Investment & Debt
Director

Managing Director
Financial Services

Acco

unting’ Administrator



Safety - Securities by Type

City of Garland, Texas

June 30, 2015
Total
Rate CMH Book
Security Type Treasury GOl&S Mitigation Landfill Value Percent

Agency Coupon 104,713,228 0 124,392,269 6,079,226 235,184,723 57.95%
Agency Discounts 0 2,999,608 7,999,321 2,999,082 13,998,011 3.45%
Municipal Bonds 0 0 1,503,252 0 1,503,252 0.37%
Certificate of Deposit 27,105,865 6,029,007 0 0 33,134,872 8.17%
Investment Pool / MM 77,956,934 868,424 43,146,332 14,312 121,986,002 30.06%
Total 209,776,027 9,897,039 177,041,174 9,092,620 405,806,860 100.00%

Safety - Securities by Type

3.45%

57.95%

OAgency Coupon
BAgency Discounts
BMunicipal Bonds
@ Certificate of Deposit

0 investment Pool / MM




Liquidity - Securities by Maturity Date
City of Garland, Texas

June 30, 2015

Under 30 days

30 to 90 days

90 to 180 days
180 days to 1 year

1to 2 years
2 to 3 years
3 to 5 years

Weighted Average Maturity Days

Total
Rate CMH Par

Treasury GOI&S Mitigation Landfill Value Percent
105,062,799 6,897,431 43,146,332 14,312 155,120,874 38.23%
6,000,000 3,000,000 14,000,000 4,000,000 27,000,000 6.65%
9,710,000 0 6,000,000 0 15,710,000 3.87%
31,000,000 0 31,000,000 0 62,000,000 15.28%
40,000,000 0 64,390,320 1,280,000 105,670,320 26.04%
18,000,000 0 18,500,000 3,800,000 40,300,000 9.93%
0 0 0 0 0 0.00%
209,772,799 9,897,431 177,036,652 9,094,312 405,801,194 100.00%

248 17 332 448

180,000,000
160,000,000
140,000,000
120,000,000
100,000,000
80,000,000
60,000,000
40,000,000
20,000,008

Liquidity - Securities by Maturity Date




Yield - Interest Income
City of Garland, Texas
June 30, 2015

Interest Unrealized

Income Current Benchmark Gain

Portfolio Fiscal YTD Yield Yield (Loss)

Treasury $648,721 0.355% 0.459% $13,492
GO Interest & Sinking $15,237 0.214% 0.084% $236
Rate Mitigation $626,658 0.414% 0.692% ($9,824)
CMH Landfili $27,586 0.520% 0.459% $4,716
Total Portfolios $1,318,202 $8,620

Yield - Actual vs. Benchmark

COO0000000

O=NWA IO~

SO0Q00000
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GARLAND

City of Garland Investment Portfilio

Texas Compliance Details
Sorted by Investment Class

June 30, 2015

City of Garland

Investment Maturity Cail Current Market Market
cusiP investment # Fund Issuer Type Par Value Date Date Rate Price Date Market Value Book Value
Investment Class: > 1 Year FV
3130A2YX8 2099 100 Federal Home Loan Bank FAC 3,000,000.00 09/16/2015 0.190 100.018 06/30/2015 3,000,567.00 3,000,000.00
3130A2YX8 2100 214 Federal Home Loan Bank FAC 2,000,000.00 09/16/2015 0.190  100.018 06/30/2015 2,000,378.00 2,000,000.00
3134G3L24 1996 100 Federal Home Loan Mort. Corp. FAC 3,000,000.00 09/25/2015 0.500 100.082 06/30/2015 3,002,466.00 3,000,072.19
3130A2XA9 2094 214 Federal Home Loan Bank FAC 1,000,000.00 09/29/2015 0.190  100.022 06/30/2015 1,000,220.00 1,000,000.00
3130A2XA9 2095 635 Federal Home Loan Bank FAC 1,000,000.00 09/29/2015 0.190  100.022 06/30/2015 1,000,220.00 1,000,000.00
3130A2XA9 2096 214 Federal Home Loan Bank FAC 3,000,000.00 09/29/2015 0.190  100.022 06/30/2015 3,000,660.00 2,999,833.96
3130A3ARS 2103 100 Federal Home Loan Bank FAC 2,000,000.00 10/09/2015 0.200 100.016 06/30/2015 2,000,328.00 2,000,000.00
3130A32V5 2097 100 Federal Home Loan Bank FAC 2,000,000.00 10/13/2015 0.210  100.017 06/30/2015 2,000,342.00 2,000,000.00
3130A32V5 2098 214 Federal Home Loan Bank FAC 1,000,000.00 10/13/2015 0.210  100.017 06/30/2015 1,000,171.00 1,000,000.00
313382ZN6 1976 100 Federal Home Loan Bank FAC 3,710,000.00 11/20/2015 0.300 100.001 06/30/2015 3,710,044.52 3,709,914.05
313382ZN6 1977 214 Federal Home Loan Bank FAC 4,000,000.00 11/20/2015 0.300 100.001 06/30/2015 4,000,048.00 3,999,907.33
3133EDHS54 2101 100 Federal Farm Credit Bank FAC 2,000,000.00 12/17/2015 0.300 100.040 06/30/2015 2,000,800.00 2,000,151.60
3133EDH54 2102 214 Federal Farm Credit Bank FAC 1,000,000.00 12/17/2015 0.300 100.040 06/30/2015 1,000,400.00 1,000,075.80
3133EDQWS 2088 100 Federal Farm Credit Bank FAC 3,000,000.00 01/21/2016 0.280  100.023 06/30/2015 3,000,693.00 3,000,000.00
3133EDQWS 2089 214 Federal Farm Credit Bank FAC 2,000,000.00 01/21/2016 0.290 100.023 06/30/2015 2,000,462.00 2,000,000.00
3133EDMD1 2070 100 Federal Farm Credit Bank FAC 4,000,000.00 02/26/2016 0.300 99.985 06/30/2015 3,999,412.00 3,999,850.08
3133EDMD1 2071 214 Federal Farm Credit Bank FAC 3,000,000.00 02/26/2016 0.300 99.985 06/30/2015 2,999,559.00 2,999,887.56
3130A42M3 2149 214 Federal Home Loan Bank FAC 3,000,000.00 03/01/2016 08/13/2015 0.335 100.027 06/30/2015 3,000,825.00 3,000,000.00
3130A2Y75 2104 100 Federal Home Loan Bank FAC 2,000,000.00 03/10/2016 0.400 100.038 06/30/2015 2,000,778.00 2,000,412.60
3130A3C93 2105 100 Federal Home Loan Bank FAC 2,000,000.00 04/20/2016 0.430 100.112 06/30/2015 2,002,248.00 2,000,000.00
3133ECM76 1958 100 Federal Farm Credit Bank FAC 3,000,000.00 04/22/2016 0.400 100.003 06/30/2015 3,000,093.00 2,999,191.67
3133ECM76 1959 214 Federal Farm Credit Bank FAC 2,000,000.00 04/22/2016 0.400 100.003 06/30/2015 2,000,062.00 1,999,461.11
3133EDK84 2041 100 Federal Farm Credit Bank FAC 3,000,000.00 04/25/2016 0.390 99.963 06/30/2015 2,998,896.00 2,999,350.75
3133EDK84 2042 214 Federal Farm Credit Bank FAC 2,000,000.00 04/25/2016 0.390 99.963 06/30/2015 1,999,264.00 1,999,567.17
3133EDZ88 2108 100 Federal Farm Credit Bank FAC 3,000,000.00 04/27/2016 0.250 99.937 06/30/2015 2,998,116.00 2,998,541.38
3133EDZ88 2109 214 Federal Farm Credit Bank FAC 2,000,000.00 04/27/2016 0.250 99.937 06/30/2015 1,998,744.00 1,999,027.59
3130A3E67 2106 100 Federal Home Loan Bank FAC 3,000,000.00 05/11/2016 0.320 99.960 06/30/2015 2,998,824.00 2,999,983.33
3130A3E67 2107 214 Federal Home Loan Bank FAC 2,000,000.00 05/11/2016 0.320 99.960 06/30/2015 1,999,216.00 1,999,988.89
3133ECQ49 1978 100 Federal Farm Credit Bank FAC 3,000,000.00 05/23/2016 0.440 100.003 06/30/2015 3,000,111.00 2,999,284.44
3133ECQ49 1979 214 Federal Farm Credit Bank FAC 2,000,000.00 05/23/2016 0.440 100.003 06/30/2015 2,000,074.00 1,999,522.96
3133EDME6 2066 214 Federal Farm Credit Bank FAC 4,000,000.00 05/27/2016 0.390 99.927 06/30/2015 3,997,084.00 3,999,456.67
3133EDM66 2067 214 Federal Farm Credit Bank FAC 4,000,000.00 05/27/2016 0.390 99.927 06/30/2015 3,997,084.00 3,999,456.67
Portfolio CITY
Data Updated: ~NREPORT~: 07/15/2015 10:27 AP

Run Date: 07/15/2015 - 10:27

CM (PRF_CM) 7.1.1

Report Ver. 7.3 3b
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June 30, 2015

Investment Maturity Cail Current Market  Market
cusip Investment # Fund Issuer Type Par Value Date Date Rate Price Date Market Value Book Value
Investment Class: > 1 Year FV
3130A5GDS 2176 100 Federal Home Loan Bank FAC 2,000,000.00 06/30/2016 0.320 99,961 06/30/2015 1,999,230.00 2,000,000.00
3130A5GD5 2177 214 Federal Home Loan Bank FAC 3,000,000.00 06/30/2016 0.320 99.961 06/30/2015 2,998,845.00 3,000,000.00
3130A5K57 2184 100 Federal Home Loan Bank FAC 3,000,000.00 06/30/2016 0.330 100.158 06/30/2015 3,004,752.00 3,000,000.00
3130A5KS57 2185 214 Federal Home Loan Bank FAC 2,000,000.00 06/30/2016 0.330 100.158 06/30/2015 2,003,168.00 2,000,000.00
882723FH7 2014 214 State Bonds MUN 1,500,000.00 08/01/2016 0.802 100.282 06/30/2015 1,504,230.00 1,503,252.16
3130A45N8 2148 214 Federal Home Loan Bank FAC 2,000,000.00 08/09/2016 0.450 100.046 06/30/2015 2,000,938.00 2,000,000.00
3133EDMBS 2065 214 Federal Farm Credit Bank FAC 2,000,000.00 08/23/2016 0.500 100.108 06/30/2015 2,002,162.00 2,000,000.00
3133EC3F9 1903 214 Federal Farm Credit Bank FAC 3,000,000.00 08/26/2016 0.550 99.992 06/30/2015 2,999,778.00 2,999,260.03
3135GOYE7 2054 214 Fed National Mort Assoc FAC 5,000,000.00 08/26/2016 0.625 100.241 06/30/2015 5,012,055.00 5,007,150.85
3133EDG30 2029 214 Federal Farm Credit Bank FAC 3,000,000.00 09/06/2016 0.530 100.004 06/30/2015 3,000,141.00 2,999,291.67
3130A2DK9 2079 100 Federal Home Loan Bank FAC 2,000,000.00 09/12/2016 0.580 100.054 06/30/2015 2,001,080.00 1,999,851.20
3130A2DK9 2080 214 Federal Home Loan Bank FAC 4,000,000.00 09/12/2016 0.580 100.054 06/30/2015 4,002,160.00 3,999,702.39
3133EDNF5 2077 100 Federal Farm Credit Bank FAC 3,000,000.00 09/16/2016 0.550 100.004 06/30/2015 3,000,147.00 2,999,677.78
3133EDNF5 2078 214 Federal Farm Credit Bank FAC 2,000,000.00 09/16/2016 0.550 100.004 06/30/2015 2,000,098.00 1,999,785.19
3133ECAQ7 1914 214 Federal Farm Credit Bank FAC 2,500,000.00 09/19/2016 0.540 100.004 06/30/2015 2,500,107.50 2,498,986.11
3133EDHK1 2034 100 Federal Farm Credit Bank FAC 3,000,000.00 09/20/2016 0.630 100.005 06/30/2015 3,000,159.00 2,997,070.08
3133EDHK1 2035 214 Federal Farm Credit Bank FAC 2,000,000.00 09/20/2016 0.630 100.005 06/30/2015 2,000,106.00 1,998,046.72
3134G32N9 2151 635 Federal Home Loan Mort. Corp. FAC 1,280,000.00 09/20/2016 0.550 99.940 06/30/2015 1,279,232.00 1,279,226.27
3134G4XW3 2032 214 Federal Home Loan Mort. Corp. FAC 3,000,000.00 09/26/2016 0.600 99.963 06/30/2015 2,998,908.00 3,000,000.00
3133EEYT1 2168 214 Federal Farm Credit Bank FAC 2,000,000.00 10/20/2016 10/20/2015 0.510 99.978 06/30/2015 1,999,572.00 2,000,000.00
3133EDR87 2080 100 Federal Farm Credit Bank FAC 3,000,000.00 10/24/2016 0.680 100.005 06/30/2015 3,000,171.00 2,999,597.07
3133EDR87 2091 214 Federal Farm Credit Bank FAC 2,000,000.00 10/24/2016 0.680 100.005 06/30/2015 2,000,114.00 1,999,731.38
3133ECNT7 1969 214 Federal Farm Credit Bank FAC 2,000,000.00 11/07/2016 0.540 99.998 06/30/2015 1,999,960.00 2,000,000.00
3135GOWY5S 1970 214 Fed National Mort Assoc FAC 2,000,000.00 11/14/2016 0.550 99.978 06/30/2015 1,999,570.00 1,999,921.75
3134G5RS6 2120 100 Federal Home Loan Mort. Corp. FAC 3,000,000.00 11/28/2016 0.600 100.113 06/30/2015 3,003,405.00 3,000,000.00
3134G5RS6 2121 214 Federal Home Loan Mort. Corp. FAC 2,000,000.00 11/28/2016 0.600 100.113 06/30/2015 2,002,270.00 2,000,000.00
313381BG9 1928 214 Federal Home Loan Bank FAC 1,390,320.36 11/28/2016 0.625 100.005 06/30/2015 1,390,396.83 1,390,060.80
3134G3237 1902 214 Federal Home Loan Mort. Corp. FAC 3,000,000.00 12/05/2016 0.625 100.067 06/30/2015 3,002,010.00 2,998,929.17
3130A25F9 2075 100 Federal Home Loan Bank FAC 2,000,000.00 12/05/2016 0.670 99.965 06/30/2015 1,999,300.00 1,999,714.44
3134G55T8 2072 214 Federal Home Loan Mort. Corp. FAC 2,000,000.00 12/12/2016 0.700 100.090 06/30/2015 2,001,812.00 2,000,000.00
3130ASEWS 2181 214 Federal Home Loan Bank FAC 3,000,000.00 12/15/2016 09/15/2015 0.540 99.905 06/30/2015 2,997,153.00 3,000,000.00
3130A5UB3 2187 100 Federal Home Loan Bank FAC 3,000,000.00 12/16/2016 0.550 99.960 06/30/2015 2,998,818.00 3,000,000.00
3130A5UB3 2188 214 Federal Home Loan Bank FAC 2,000,000.00 12/16/2016 0.550 99.960 06/30/2015 1,999,212.00 2,000,000.00
3130A0C65 2047 100 Federal Home Loan Bank FAC 3,000,000.00 12/28/2016 0.625 100.118 06/30/2015 3,003,561.00 2,996,503.64
3130A0C65 2048 214 Federal Home Loan Bank FAC 2,000,000.00 12/28/2016 0.625 100.118 06/30/2015 2,002,374.00 1,997,669.10
3130A3N42 2124 214 Federal Home Loan Bank FAC 2,000,000.00 12/30/2016 12/30/2016 0.650 99.980 06/30/2015 1,999,604.00 2,000,000.00
Portfolio CITY
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Texas Compliance Details Page 3
June 30, 2015
Investment Maturity Call Current  Market Market
CusiP Investment # Fund issuer Type Par Vaiue Date Date Rate Price Date Market Vaiue Book Value
Investment Class: > 1 Year FV
3130A4TD4 2164 214 Federal Home Loan Bank FAC 2,000,000.00 02/01/2017 0.625 100.098 06/30/2015 2,001,970.00 2,000,000.00
3130A4AQ5 2162 100 Federal Home Loan Bank FAC 2,000,000.00 02/13/2017 0.750 100.116 06/30/2015 2,002,328.00 2,000,000.00
3130A43H3 2150 100 Federal Home Loan Bank FAC 2,000,000.00 02/27/2017 08/27/2015  0.700  100.096 06/30/2015 2,001,928.00 2,000,000.00
3133EEZR4 2169 100 Federal Farm Credit Bank FAC 3,000,000.00 04/21/2017 0.600 99.789 06/30/2015 2,993,697.00 3,000,000.00
3133EEZR4 2170 214 Federal Farm Credit Bank FAC 2,000,000.00 04/21/2017 0.600 99.789 06/30/2015 1,995,798.00 2,000,000.00
3134G6UCS 2172 100 Federal Home Loan Mort. Corp. FAC 4,000,000.00 04/28/2017 04/28/2016 0.700 99.707 06/30/2015 3,988,292.00 4,000,000.00
3133EDM33 2064 100 Federal Farm Credit Bank FAC 2,000,000.00 05/22/2017 0.875 100.008 06/30/2015 2,000,174.00 1,999,066.78
3133EEN48 2174 100 Federal Farm Credit Bank FAC 2,000,000.00 05/22/2017 0.625 99.689 06/30/2015 1,993,794.00 2,000,000.00
3133EEN48 2175 214 Federal Farm Credit Bank FAC 3,000,000.00 05/22/2017 0.625 99.689 06/30/2015 2,990,691.00 3,000,000.00
3134G6W41 2182 100 Federal Home Loan Mort. Corp. FAC 3,000,000.00 05/25/2017 11/25/2015  0.800  100.012 06/30/2015 3,000,387.00 3,000,000.00
3134G6W41 2183 214 Federal Home Loan Mort. Corp. FAC 2,000,000.00 05/25/2017 11/25/2015  0.800  100.012 06/30/2015 2,000,258.00 2,000,000.00
3130A3RT3 2138 214 Federal Home Loan Bank FAC 2,000,000.00 06/29/2017 12/29/2015 1.000 100.125 06/30/2015 2,002,506.00 2,000,000.00
3133EEG53 2173 214 Federal Farm Credit Bank FAC 3,000,000.00 08/04/2017 11/05/2015  0.800  100.073 06/30/2015 3,002,214.00 2,999,858.10
3136G0J28 2163 100 Fed National Mort Assoc FAC 2,000,000.00 09/27/2017 1.250 101.113 06/30/2015 2,022,272.00 2,015,546.84
3130A3MH4 2125 100 Federal Home Loan Bank FAC 2,000,000.00 09/29/2017 09/29/2015  1.000  100.222 06/30/2015 2,004,444.00 1,999,591.92
3130A3RF3 2136 100 Federal Home Loan Bank FAC 3,000,000.00 09/29/2017 09/29/2015 1.100 100.198 06/30/2015 3,005,961.00 3,000,000.00
3130A3RF3 2137 214 Federai Home Loan Bank FAC 2,000,000.00 09/29/2017 09/29/2015 1.100  100.198 06/30/2015 2,003,974.00 2,000,000.00
3130A4TR3 2165 635 Federal Home Loan Bank FAC 3,800,000.00 10/16/2017 0.875 100.104 06/30/2015 3,803,959.60 3,800,000.00
3134G6ULS 2171 214 Federal Home Loan Mort. Corp. FAC 3,000,000.00 10/27/2017 07/27/2015 1.000 99.906 06/30/2015 2,997,198.00 3,000,000.00
3134G6AB9 2147 100 Federal Home Loan Mort. Corp. FAC 3,000,000.00 10/30/2017 1.000 99.993 06/30/2015 2,999,817.00 3,000,000.00
3133EC2M5 1899 214 Federal Farm Credit Bank FAC 2,000,000.00 11/13/2017 0.940 99.829 06/30/2015 1,996,586.00 2,000,000.00
3134G6S38 2178 100 Federal Home Loan Mort. Corp. FAC 3,000,000.00 11/27/2017 05/27/2016  0.950 99.888 06/30/2015 2,996,655.00 3,000,000.00
3134G6B44 2179 100 Federal Home Loan Mort. Corp. FAC 3,000,000.00 11/27/2017 11/27/2015 1.000 99.994 06/30/2015 2,999,829.00 2,999,855.67
3133EEFPO 2129 214 Federal Farm Credit Bank FAC 2,000,000.00 12/18/2017 12/18/2015 1200 100.067 06/30/2015 2,001,358.00 2,000,000.00
313381ME2 1918 214 Federal Home Loan Bank FAC 2,500,000.00 12/28/2017 0.600 98.843 06/30/2015 2,471,080.00 2,500,000.00
3134G34W7 1927 214 Federal Home Loan Mort. Corp. FAC 2,000,000.00 01/30/2018 1.250 100.540 06/30/2015 2,010,806.00 2,007,690.06
3133EENSS 2180 100 Federal Farm Credit Bank FAC 2,000,000.00 06/01/2018 06/01/2016 1.120 99.640 06/30/2015 1,992,800.00 2,000,000.00
Subtotal 236,680,320.36 236,695,565.45 236,687,974.97
Investment Class: <1 Year AC
TEXSTAR 1822 100 TXSTAR RRP 4,997,326.48 0.072 100.000 06/30/2015 4,997,326.48 4,997,326.48
TREASURY 1825 100 TEXPOOL Investement Pool RRP 61,598,905.18 0.057 100.000 06/30/2015 61,598,905.18 61,598,905.18
FICA1 1944 100 Federaily insured Cash Accunt RR2 20,068,011.26 0.180  100.000 06/30/2015 20,068,011.26 20,068,011.26
ICSA 1991 100 insured Cash Shelter Account RR2 7,037,854.21 0.300 100.000 06/30/2015 7,037,854.21 7,037,854.21
ICSA 1945 111 Insured Cash Shelter Account RR2 5,033,006.84 0.300 100.000 06/30/2015 5,033,006.84 5,033,006.84
DEBTSVC 1814 111 TEXPOOL Investement Pool RRP 868,423.99 0.057 100.000 06/30/2015 868,423.99 868,423.99
Portfolio CITY
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Investment Maturity Call Current  Market Market

cusip investment # Fund Issuer Type Par Vaiue Date Date Rate Price Date Market Value Book Value
Investment Class: < 1 Year AC
RATE 1815 214 TEXPOOL Investement Pool RRP 43,146,331.58 0.057 100.000 06/30/2015 43,146,331.58 43,146,331.58
LANDFILL 1812 635 TEXPOOL investement Pool RRP 14,311.73 0.057  100.000 06/30/2015 14,311.73 14,311.73
CP-GO 1823 601 Fidelity Investments RRP 11,360,701.92 0.010 100.000 06/30/2015 11,360,701.92 11,360,701.92
33646CEM2 2153 111 First Financial RR3 249,000.00 07/13/2015 0.200 100.000 06/30/2015 249,000.00 249,000.00
05961SCS1 2154 11 First Financial RR3 249,000.00 07/14/2015 0.250 100.000 06/30/2015 249,000.00 249,000.00
69912SDQ0O 2155 111 First Financial RR3 249,000.00 08/13/2015 0.200 100.000 06/30/2015 249,000.00 249,000.00
320844PF4 2156 111 First Financial RR3 249,000.00 08/13/2015 0.350 100.000 06/30/2015 249,000.00 249,000.00
313384KN8 2160 214 FHLB DIS AFD 8,000,000.00 08/17/2015 0.065 99.994 06/30/2015 7,999,584.00 7,999,321.22
313396KNS 2162 111 Federal Home Loan Mortgage Cor AFD 3,000,000.00 08/17/2015 0.100 99.994 06/30/2015 2,999,844.00 2,999,608.33
313396LT8 2119 635 Federal Home Loan Mortgage Cor AFD 3,000,000.00 09/15/2015 0.145 99.987 06/30/2015 2,999,613.00 2,999,081.66

Subtotal 169,120,873.19 169,119,914.19 169,118,884.40

Data Updated: ~NREPORT~: 07/15/2015 10:27

Run Date: 07/15/2015 - 10:27

Total

405,801,193.55

405,815,479.64

405,806,859.37
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City Council Item Summary Sheet

X] Work Session
Date: July 20, 2015

[] Agendaltem

Rate Mitigation Quarterly Portfolio Report

| Summary of Request/Problem

The Rate Mitigation Portfolio Report is provided to Council each quarter. The Report presents
investment information regarding the balances held in the Rate Mitigation Fund.

Recommendation/Action Requested and Justification

The June 30, 2015 Rate Mitigation Quarterly Portfolio Report is presented to inform the
Council. Staff will be available to discuss the report with Council.

Submitted By: Approved By:

David Schuler Bryan L. Bradford
Chief Financial Officer City Manager




Rate Mitigation Fund
Quarterly Portfolio Report
September 30, 2015

Portfolio Book Value - October 1, 2014 $176,323,378
Transfers (to) from GP&L Operating Fund 0
Transfers (to) from GP&L Operating Fund 0
Interest income:

October 1 - December 31 $203,112

January 1 - March 31 205,034

April 1- June 30 218,513

July 1- September 30 0

Total interest income recognized - fiscal year-to-date $626,659

Adjustment for beginning and ending accruals 91,137

Total interest income received - fiscal year-to-date 717,796
Portfolio Book Value - June 30, 2015 $177,041,174

Portfolio Book Value is the value of the entire portfolio that is recorded in the
financial records.  The interest income received in each quarter increases the portfolio
book value. The adjustment for the beginning and ending accruals is an accounting

entry.
Portfolio Book Value - June 30, 2015 $177,041,174
Future interest income to be earned -4,522
Portfolio Par Value - June 30, 2015 $177,036,652

Portfolio Par Value is the face value, at maturity, of the various securities held

in the portfolio. The variance between Book Value and Par Value is one component
of future income that will be earned as each security matures. Unlike Book Value, Par
Value is not recorded in the financial records. It is reported for informational purposes only.

Portfolio Book Value - June 30, 2015 $177,041,174
Unrealized gain (loss) -9,824
Portfolio Market Value - June 30, 2015 $177,031,350

Portfolio Market Value is the current Fair Market Value of the various securities

in the portfolio. Generally, Fair Market Value of a fixed income security will
decline as interest rates rise. Conversely, as interest rates fall, the Fair Market
Value of a fixed income security will increase. Governmental financial reporting
standards require that Fair Market Value and the changes in Fair Market Values be
reported in year-end financial statements.

It should be noted that declines of Fair Market Value below Book Value are reported as
Unrealized Losses for informational purposes. The City does not realize investment
losses because securities are held to maturity.




Meeting: Work Session
Date: July 20, 2015

Policy Report

AMEND DELINQUENT TAX COLLECTION CONTRACT

ISSUE

In accordance with Texas Property Tax Code section 6.30 the City of Garland has
contracted with Sydna H. Gordon of Gay, McCall, Isaacks, Gordon & Roberts, P.C.
for the collection of delinquent taxes. Whereas, Mrs. Gordon is no longer associated
with the firm of Gay, McCall, Isaacks, Gordon, & Roberts, P.C. the staff requests that
Council consider a resolution to amend the contract in order to reflect Mrs. Gordon’s
current firm affiliation of Perdue, Brandon, Fielder, Collins & Mott, LLP.

OPTIONS

1. Consider a resolution to amend the City’s delinquent tax collection contract.
2. Do not amend the City’s delinquent collections contract, risk delayed collections
of the delinquent tax roll, and potentially receive a qualified audit opinion.

RECOMMENDATION

Consider a resolution to amend the current delinquent tax collection contract to reflect
Sydna H. Gordon’s firm affiliation of Perdue, Brandon, Fielder, Collins & Mott, LLP.
Unless otherwise directed by Council, this item will be scheduled for formal
consideration at the July 21, 2015 Regular Meeting.

COUNCIL GOAL
Financially Stable Government with Tax Base that Supports Community Needs
BACKGROUND

The original contract was awarded to Sydna H. Gordon of the Gay, McCall, Isaacks,
Gordon & Roberts, P.C. law firm via resolution number 7397. This association allowed
the City to disburse compensation to the affiliated law firm in lieu of Sydna H. Gordon.
Mrs. Gordon has since changed her firm association to Perdue, Brandon, Fielder,
Collins & Mott, LLP. An amendment of the contract is necessary in order to ensure that
future disbursements are issued properly.



Amend Delinquent Tax Collection Contract
Page 2

CONSIDERATION

Amending the firm association of this contract does not affect the obligations of the
primary contractual parties.

Amendment of the delinquent collection contract is necessary to meet generally
accepted accounting principles, avoid any potential delay in delinquent collection efforts
and avoid risk of a qualified audit opinion from the external auditors.

ATTACHMENTS

A formal release of interest from the firm of Gay, McCall, Isaacks, Gordon & Roberts,
P.C. & proposed resolution included on Exhibit “A” & “B”

Submitted By: Approved By:
Kevin Slay Bryan L. Bradford
Managing Director City Manager

Date: July 13, 2015 Date: July 13, 2015



Law OFFICES
GAY,MCCALL, ISAACKS, GORDON & ROBERTS, P.C.

A PROFESSIONAL CORPORATION

ATTORNEYS AND COUNSELORS
JonE Qay SumE 110,LB 40 4 BOARD CERTIFIED — CiL TRIAL LAW
DAVID MCCALL+ 1919 5. SHILOH Roap TEXAS BOARD OF LEGAL SPECIALIZATION
LeEwis L. TSAACKS ¢+ GARLAND, TEXAS 75042 +ATTORNEY - MEDIATOR
5ybna H, GORDON (972)278-8282 - Fax (972) 278-0222
WiLLIAM ], ROBERTS +
JENNTFER T, PETTIT
J. DOUGLAS BURNSIDE
BRMN MINETT
DusTi L. BANKS
M. SHANNON KACKLEY
JOHN RAPIER
JAMES W, WILsON

June 18,2015

Mr. Corey Worsham
Tax Assessor/Collector
City of Garland

217 North Fifth Street
Garland, TX 75040

Dear Mr, Worsham:
This is in reference to the change in Sydsa Gordon’s law firm association with respect
to the contract between Sydna Gordon and the City of Garland for the collection of delinguent

taxes.

As of July 1, 2015, Sydna Gordon will become a member of the law firm of Perdue,
Brandon, Fielder, Collins & Mott, LLP.

Attorney's fees received by the City through June 30, 201 5 should be made payable to
Gay, McCall, [seacks & Roberts, P.C. and mailed to 777 E. 15" Street, Plano, Texas 75074,

After that date please pay any attorney’s fees to Perdue, Brandon, Fielder, Collins &
Mott, LLP.

Sincerely,

Dave McCall

gdm H. Gordon




RESOLUTION NO.

A RESOLUTION CONSENTING TO THE ASSIGNMENT OF A CONTRACT FOR THE
COLLECTION OF DELINQUENT TAXES AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, by contract executed on or about October 18, 1994 (the
“Contract”), as amended on or about November, 2006, the City has
contracted with Sydna H. Gordon of Gay, McCall, lIsaacks, Gordon
& Roberts, P.C. for the collection of delinguent taxes;

WHEREAS, the law firm of Gay, McCall, lsaacks, Gordon & Roberts,
P.C. has requested the City’s written consent to the assignment
of the Contract to the law firm of Perdue, Brandon, Fielder,
Collins & Mott, LLP; and

WHEREAS, the proposed assignment of the contract will continue
the tax collection and legal services being provided to the
City; and

WHEREAS, Sydna H. Gordon of Perdue, Brandon, Fielder, Collins &
Mott, LLP will continue operation of the tax collections at the
same location in Garland at which Gay, McCall, lIsaacks, Gordon &
Roberts, P.C. has conducted tax collections for the City; and

WHEREAS, the attorneys providing the tax collection services for
the City will continue to provide these legal services with
Perdue, Brandon, Fielder, Collins & Mott, LLP;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF GARLAND, TEXAS:

Section 1

That the City Council hereby consents to the assignment of the
Contract, as amended, to Sydna H. Gordon of Perdue, Brandon,
Fielder, Collins & Mott, LLP, effective July 1, 2015.

Section 2

That this Resolution shall be and become effective 1mmediately
upon and after i1ts adoption and approval.

PASSED AND APPROVED this the day of July, 2015.
CITY OF GARLAND, TEXAS

Mayor
ATTEST:

City Secretary



Meeting: Work Session
Date: July 20, 2015

Policy Report

SCHOOL RELATED TRAFFIC CONTROL

ISSUE

The Transportation Department periodically reviews school-related traffic control. A recent
review reveals that changes are needed on Naaman Forest Boulevard for Naaman Forest
High School and Lyons Road at Guthrie Road.

OPTIONS

A. Install a school zone on Naaman Forest Boulevard from 200 feet east of Ranger
Drive to 200 to feet west of Elliott Avenue. (Attachment A).

B. Remove the school zone on Lyons Road 200 feet south of Guthrie Road to 200 feet
north of Guthrie Road. (Attachment B)

C. Adopt some of the proposed changes.

D. Take no action.

RECOMMENDATION

Staff recommends Option A and B. Unless otherwise directed by Council, this item is
scheduled for formal consideration at the August 4, 2015 Regular Meeting.

COUNCIL GOAL

Safe, Family-Friendly Neighborhoods

BACKGROUND

Naaman Forest Boulevard from 200 feet east of Ranger Drive to 200 feet west of Elliott
Avenue.

1. In response to a request from the principal at Naaman Forest High School the
Transportation Department conducted studies and found pedestrians crossing on
Naaman Forest Boulevard during school arrival and dismissal times.

Lyons Road 200 feet south of Guthrie to 200 feet north of Guthrie.



School Related Traffic Control
Page 2

1. Due to changes in enrollment at Toler Elementary School observations found
children no longer crossing within the school zone on Lyons Road at Guthrie
Road.
CONSIDERATION
Safety
Adopting the proposed school traffic control changes will enhance the safety of the
Students and motorist in the vicinity of Naaman Forrest High School and will
eliminate unnecessary traffic control on Lyons road.
Financial
All material and equipment for the school speed zone are funded from the Capital
Improvement Program.

ATTACHMENTS

Attachment A
Attachment B

Submitted By: Approved By:
Paul Luedtke Bryan L. Bradford
Director of Transportation City Manager

Date: Date: July 13, 2015
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Meeting: Work Session
Date: July 20, 2015

Policy Report

CONSIDER MEMORANDUM OF UNDERSTANDING WITH
TEXAS DEPARTMENT OF TRANSPORTATION

ISSUE

Staff is seeking Council consideration for a Memorandum of Understanding (MOU) with
the Texas Department of Transportation (TxDOT) whereby the City may adopt TxDOT'’s
already federally-approved Disadvantaged Business Enterprise Program (DBE
Program) to be included in the construction contract for Winters Park/Spring Creek
Trail, a federally-funded project.

OPTIONS

1) Council may follow staff's recommendation for authorizing execution of the
Memorandum of Understanding with TxDOT;

2) Return the item to staff for further review and discussion; or

3) Do not authorize execution of the Memorandum of Understanding and forfeit the
Federal Highway Administration matching funds.

RECOMMENDATION
Unless otherwise directed by Council, this item will be scheduled for formal
consideration at the July 21 Regular Meeting.

COUNCIL GOAL
e Embrace Diversity
e Sustainable Quality Development and Redevelopment throughout Garland

BACKGROUND

Winters Park/Spring Creek Trail development project received matching funds through
the Federal Highway Administration (FHWA). The project construction documents
include special provisions for the contractor’'s execution and compliance with federal
requirements for Davis-Bacon minimum wages, the Americans with Disabilities Act, and
Nondiscrimination/Equal Employment Opportunity programs which include compliance
with a “federally-approved” DBE Program. The City desires to enter into a
Memorandum of Understanding with TxDOT, facilitating the City’s adoption of the
agency’s DBE program for this project. TXDOT'’s special provisions and policies for the



CONSIDER MEMORANDUM OF UNDERSTANDING WITH TEXAS DEPARTMENT
OF TRANSPORTATION
Page 2

program establish the DBE project goal for the contractor and provide a framework for
contractor’s recording/reporting procedures for the project.

Local surrounding governments or entities with a MOU adopting TxDOT’s DBE program
for similar funding includes the cities of Rowlett, Frisco, Forney, Plano, Richardson,
Keller, Arlington and Dallas County.

ATTACHMENTS
Resolution

Exhibit ‘A’ - MOU Garland-TxDOT DBE
Attachments referenced in TxDOT MOU:

Item 5(f), attachments 1-4, Contractor Forms, DBE Program;
Item 10, attachments A-E, Nondiscrimination policies; and
Item 10, attachment F, copy of TXDOT’s DBE program with its attachments.

Submitted By: Approved By:
Warren Bird, Recreation Director Bryan L. Bradford
Parks, Recreation and Cultural Arts City Manager

Date: July 13, 2015 Date: July 14, 2015



RESOLUTION NO.

A RESOLUTION AUTHORIZING THE CITY MANAGER TO EXECUTE A
MEMORANDUM OF UNDERSTANDING WITH THE TEXAS DEPARTMENT OF
TRANSPORTATION REGARDING ADOPTION OF THE AGENCY?S FEDERALLY
APPROVED DISADVANTAGED BUSINESS ENTERPRISE PROGRAM; AND
PROVIDING AN EFFECTIVE DATE.

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF GARLAND,
TEXAS:

Section 1

That the City Manager 1i1s hereby authorized to execute a
Memorandum of Understanding with the Texas Department of
Transportation, regarding the adoption of the State’s Federally
approved Disadvantaged Enterprise Business Program as required
for a Local, Federally-funded project, substantially in the form
attached hereto as Exhibit “A” and incorporated herein.

Section 2

That this Resolution shall be and become effective 1mmediately
upon and after its adoption and approval.

PASSED AND APPROVED this the day of , 2015.

CITY OF GARLAND, TEXAS

Mayor
ATTEST:

City Secretary



Form 2395
(Rev. 11/14)

EXHlBlT 'A' Page 1 of 6

MEMORANDUM OF UNDERSTANDING
REGARDING THE ADOPTION OF THE TEXAS DEPARTMENT OF
TRANSPORTATION'S FEDERALLY-APPROVED DISADVANTAGED BUSINESS
ENTERPRISE PROGRAM BY THE CITY OF GARLAND

This Memorandum of Understanding (MOU) is by and between the TEXAS DEPARTMENT OF
TRANSPORTATION (TxDOT), an agency of the State of Texas; and

THE CITY OF GARLAND , a political subdivision of the State of Texas.

Whereas, from time to time THE CITY OF GARLAND receives federal
funds from the Federal Highway Administration (FHWA) through TxDOT to assist

THE CITY OF GARLAND with the construction and design of projects

partially or wholly funded through FHWA; and

Whereas, THE CITY OF GARLAND , as a sub-recipient of federal funds,
is required by 49 CFR 26, to implement a program for disadvantaged business enterprises (DBES), as
defined by 49 CFR 26 (DBE Program); and

Whereas, TXDOT has implemented a Disadvantaged Business Enterprise Program (DBE
Program) that is approved by the FHWA pursuant to 49 CFR part 26; and

Whereas, certain aspects of THE CITY OF GARLAND 'S
procurement of construction and design services are subject to review and/or concurrence by TxDOT as
a condition of receiving federal funds from FHWA through TxDOT; and

Whereas, THE CITY OF GARLAND and TxDOT undertake substantially
similar roadway construction projects and design projects and construct and design their respective
projects using substantially the same pool of contractors; and

Whereas, THE CITY OF GARLAND desires to implement a federally
compliant DBE Program by adopting the TXDOT approved program, as recommended by FHWA; and

Whereas, TxDOT and THE CITY OF GARLAND find it appropriate to
enter into this MOU to memorialize the obligations, expectations and rights each has as related to

THE CITY OF GARLAND 's adoption of the TXDOT DBE’s Program to meet
the federal requirements;

Now, therefore, TXDOT and THE CITY OF GARLAND , in consideration of
the mutual promises, covenants and conditions made herein, agree to and acknowledge the following:

(1) TxDOT has developed a DBE Program and annually establishes a DBE goal for Texas that is
federally approved and compliant with 49 CFR 26 and other applicable laws and regulations.

2 THE CITY OF GARLAND is a sub-recipient of federal assistance for
construction projects and design projects and, in accordance with 49 CFR § 26.21, must comply with a
federally approved DBE Program. The THE CITY OF GARLAND receives its
federal assistance through TxDOT. As a sub-recipient, THE CITY OF GARLAND
has the option of developing its own program or adopting and operating under TXDOT's federally
approved DBE Program. The FHWA recommends that sub-recipients, such as

THE CITY OF GARLAND , adopt the DBE program, administered through TxDOT,
and THE CITY OF GARLAND by its prescribed protocol adopted the TXDOT DBE
Program as of the date when adoption occurred.
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(3) This MOU evidences FHWA's and TXxDOT's consent to the adoption of the TxDOT DBE Program by
THE CITY OF GARLAND to achieve its DBE participation in federally assisted
Construction and Design Projects.

(4) The parties will work together in good faith to assure effective and efficient implementation of the
DBE Program for THE CITY OF GARLAND and for TxDOT.

(5) THE CITY OF GARLAND and TxDOT have agreed upon the following delegation
of responsibilities and obligations in the administration of the DBE Program adopted by
THE CITY OF GARLAND

@) THE CITY OF GARLAND will be responsible for project monitoring and data
reporting to TxDOT. THE CITY OF GARLAND will furnish to TxDOT any
required DBE contractor compliance reports, documents or other information as may be required
from time to time to comply with federal regulations. TXDOT will provide the necessary and
appropriate reporting forms, to THE CITY OF GARLAND

(b) THE CITY OF GARLAND will recommend contract-specific DBE goals
consistent with TXDOT's DBE guidelines and in consideration of the local market, project size, and
nature of the good(s) or service(s) to be acquired. THE CITY OF GARLAND 's
recommendation may be that no DBE goals are set on any particular project or portion of a project or
that proposed DBE goals be modified. THE CITY OF GARLAND and TxDOT will
work together to achieve a mutually acceptable goal, however, TXDOT will retain final decision-
making authority regarding DBE goals.

(c) TXDOT will cooperate with THE CITY OF GARLAND in an effort to meet the
timing and other requirements of THE CITY OF GARLAND projects.
(d) THE CITY OF GARLAND will be solely responsible for the solicitation and

structuring of bids and bid documents to procure goods and services for its projects that use federal
funds and will be responsible for all costs and expenses incurred in its procurements.

(e) The DBEs eligible to participate on TXDOT construction projects or design projects also will be
eligible to participate on THE CITY OF GARLAND construction projects or design
projects subject to the DBE Program. The DBEs will be listed on TXDOT's website under the Texas
Unified Certification Program (TUCP).

)] THE CITY OF GARLAND will conduct reviews and provide reports with
recommendations to TXDOT concerning any DBE Program compliance issues that may arise due to
project specific requirements such as Good Faith Effort (GFE), Commercially Useful Function

(CUF), etc. THE CITY OF GARLAND and TxDOT will work together to achieve a
mutually acceptable goal, however, TXDOT will retain final decision-making authority on those issues
and reserves the right to perform compliance reviews. THE CITY OF GARLAND

shall provide TXDOT with a listing of sanctions that will be assessed against contractors for violation
of federal DBE regulations and its procedures for investigation of violations and assessment of
sanctions for documented violations. THE CITY OF GARLAND will require
contractors for its FHWA federally assisted projects to use the attached forms as follows:
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Attachment 1 — Disadvantaged Business Enterprise (DBE) Program Commitment Agreement
Form SMS 4901

Attachment 2 — DBE Monthly Progress Report Form SMS 4903
Attachment 3 — DBE Final Report Form SMS 4904

Attachment 4 — Prompt Payment Certification Form (Federal-air Projects) 2177

(0) THE CITY OF GARLAND will designate a liaison officer to coordinate efforts
with TXDOT's DBE Program administrators and to respond to questions from the public and private
sector regarding THE CITY OF GARLAND 's administration of the DBE Program
through TxDOT.

(h) THE CITY OF GARLAND will be responsible for providing TXDOT with
DBE project awards and DBE Commitments, monthly DBE reports, DBE Final Reports, DBE
shortfall reports, and annual and updated goal analysis and reports.

(i) TXDOT will be responsible for maintaining a directory of firms eligible to participate in the
DBE Program, and providing business development and outreach programs.

THE CITY OF GARLAND and TxDOT will work cooperatively to provide
supportive services and outreach to DBE firms in THE CITY OF GARLAND area.
()] THE CITY OF GARLAND will submit DBE semi-annual progress reports to TxDOT.
(k) THE CITY OF GARLAND will participate in TXDOT sponsored training

classes to include topics on Title VI of the Civil Rights Act of 1964, DBE Annual Goals, DBE Goal
Setting for Construction Projects and Design Projects, DBE Contract Provisions, and DBE Contract
Compliance, which may include issues such as DBE Commitments, DBE Substitution, and Final
DBE Clearance. TxDOT will include DBE contractors performing work on

THE CITY OF GARLAND projects in the DBE Education and Outreach Programs.

(I) The Executive Director of THE CITY OF GARLAND will implement all federal
requirements, including those stated in Attachments A through F, which are incorporated as though
fully set out herein for all purposes.

(m) In accordance with 23 CFR 200.1, THE CITY OF GARLAND shall develop
procedures for the collection of statistical data (race, color, religion, sex, and national origin) of
participants in , and beneficiaries of Sate highway programs, i.e., relocatees, impacted citizens and
affected communities; develop a program to conduct Title VI review of program areas; and conduct
annual reviews of special emphasis program areas to determine the effectiveness of program area
activities at all levels. TxDOT, in accordance with federal law, may conduct compliance reviews by
TxDOT’s Office of Civil Rights (OCR).

(n) THE CITY OF GARLAND will comply with 49 CFR 26.29 as stated in
Attachment F.
(6) In the event there is a disagreement between TxDOT and THE CITY OF GARLAND
about the implementation of the TxDOT DBE Program by THE CITY OF GARLAND

the parties agree to meet within ten (10) days of receiving a written request from the other party of a
desire to meet to resolve any disagreement. The parties will make good faith efforts to resolve any
disagreement as efficiently as is reasonably possible in consultation with FHWA. Non-compliance by

THE CITY OF GARLAND can result in restitution of federal funds to TxDOT and
withholding of further federal funds upon consultation with FHWA.
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(7) This MOU becomes effective upon execution by all parties and automatically renews each year
unless a party notifies the other parties of its intent to terminate the agreement.

(8) If this MOU is terminated for any reason, THE CITY OF GARLAND will be
allowed reasonable time in which to seek approval from FHWA for an alternative DBE Program,
without being deemed non- compliant with 49 CFR Part 26.

(9) This MOU applies only to projects for which THE CITY OF GARLAND is a sub-
recipient of federal funds through TxDOT. THE CITY OF GARLAND may also
implement a Minority and Women-Owned Small Business Enterprise (M/W/SBE) policy and program
that applies to projects for which it is not a sub-recipient of federal funds through TxDOT and which
are not subject to the TxDOT DBE Program. THE CITY OF GARLAND may, at its
option, use some aspects of the TXDOT DBE Program and other similar programs in implementing its
other policies and programs for its non-federally funded projects.

(10) The following attachments to this MOU are also incorporated as if fully set out herein for all
purposes:

Attachment A — FHWA Memorandum HCR-1/HIF-1 (relating to access required by the Americans with
Disabilities Act of 1990 and Section 504 of the Rehabilitation Act of 1973);

Attachment B — SPECIAL PROVISION — LOCAL GOVERNMENT / RMA / NON-STANDARD
CONTRACTS

Attachment C — 49 CFR 826.13 (contractual assurances)

Attachment D — DBE Program Compliance Guidance for Local Government Agencies
Attachment E - FHWA Form 1273

Attachment F — Texas Department of Transportation (TXDOT) Disadvantaged Business Enterprise
(DBE) Program with attachments as follows:

Attachment F1 — DBE Regulations: 49 CFR Part 26

Attachment F2 — DBE Special Provisions 000-1966

Attachment F3 — TxDOT’s Organizational Chart

Attachment F4 — Measurement and Payment Special Provision 009-007

Attachment F5 — Texas Unified Certification Program (TUCP) DBE directory
example and website address to the directory

Attachment F6 — DBE Goal Methodology

Attachment F7 — DBE Bidder Certification

Attachment F8 — DBE Joint Check Approval Form

Attachment F9 — TUCP Standard Operating Procedures (SOP)

Attachment F10 - TUCP Memorandum of Agreement (MOA)

Attachment F11 — Forms list

(11) The following procedure shall be observed by the parties in regard to any notifications:

(&) Any notice required or permitted to be given under this MOU shall be in writing and may be
effected by personal delivery, by hand delivery through a courier or a delivery service, or by
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registered or certified mail, postage prepaid, return receipt requested, addressed to the proper
party, at the following address:

THE CITY OF GARLAND

Bryan L. Bradford
City Manager

Hand Delivery:
200 N. Fifth Street, 4th Floor, Garland, TX 75040
Registered or Certified Mail (Return receipt requested):

P.O. BOX 469002, Garland, TX 75046-9002

TEXAS DEPARTMENT OF TRANSPORTATION
DBE Liaison

Office of Civil Rights

Address: 125 E. 11th Street

Austin, Texas 78701

(b) Notice by personal delivery or hand delivery shall be deemed effective immediately upon
delivery, provided notice is given as required by Paragraph (a) hereof. Notice by registered or
certified mail shall be deemed effective three (3) days after deposit in a U.S. mailbox or U.S.
Post Office, provided notice is given as required by Paragraph (a) hereof.

(c) Either party hereto may change its address by giving notice as provided herein.
(12) This MOU may be modified or amended only by written instrument, signed by both
THE CITY OF GARLAND and the TxDOT and dated subsequent to the effective

date(s) of this MOU. Except as authorized by the respective parties, no official, employee, agent, or
representative of the parties has any authority, either express or implied, to modify or amend this MOU.

(13) The provisions of this MOU are severable. If any clause, sentence, provision, paragraph, or article
of this MOU, or the application of this MOU to any person or circumstance is held by any court of
competent jurisdiction to be invalid, illegal, or unenforceable for any reason, such invalidity, illegality,
or unenforceability shall not impair, invalidate, nullify, or otherwise affect the remainder of this MOU,
but the effect thereof shall be limited to the clause, sentence, provision, paragraph, or article so held to
be invalid, illegal, or unenforceable, and the application of such clause, sentence, provision, paragraph,
or article to other persons or circumstances shall not be affected; provided, however,

THE CITY OF GARLAND and TxDOT may mutually agree to terminate this MOU.

(14) The following provisions apply in regard to construction of this MOU:

(a) Words of any gender in this MOU shall be construed to include the other, and words in either
number shall be construed to include the other, unless the context in this MOU clearly requires
otherwise.
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(b) When any period of time is stated in this MOU, the time shall be computed to exclude the first
day and include the last day of the period. If the last day of any period falls on a Saturday, Sunday,
or national holiday, or state or county holiday, these days shall be omitted from the computation.
All hours stated in this MOU are stated in Central Standard Time or in Central Daylight Savings
Time, as applicable.

(15) This MOU shall not be construed in any way as a waiver by the parties of any immunity from suit or
liability that parties may have by operation of law, and the parties hereby retain all of their respective
affirmative defenses.

EXECUTED in duplicate originals by TxDOT and THE CITY OF GARLAND , acting
through each duly authorized official and effective on the latest date signed.

The signatories below confirm that they have the authority to execute this MOU and bind their principles.

TEXAS DEPARTMENT OF TRANSPORTATION THE CITY OF GARLAND

By: By:
LtGen J.F. Weber, USMC (Ret) Bryan L. Bradford
Executive Director City Manager

Date: Date:




Attachment 1

Farm SMS5 4201

‘ Disadvantaged Business Enterprise (DBE) Program tRaw 08108
- Commitment Agreement Form Pege 1 of 1
y A=

of Tranegortatun

This commitinent is subject to the award and receipt of a signed contract from the
Texas Department of Transporiation for the subject project.

Jl County: E Contract-CSJ:

Project #:
Itens of work to be performed (attach a list of work items if more room is required):

— ke

Bid ftem # }Item Deseription| Unit of Measure Unit Price Quantity Totul Per ltem

Fotal

The cootractor certifies by signature on this agreement that subcontracts will be executed between the prime contractor and
the DBE subcontractors as listed oi the agreement form. I['a DBE Subcontractor is unable to perform the work as listed on
this agreement form, the prime contractor will follow the substitution/replacement approval process as outlined in the

Contract DBE Special Provision.

IMPORTVANT; The signatures of the prime contractor and the DBE,
and the total commitment amount must ahways be on the same page.

Prime Contractor: Name/Title (please print}):

Address: Signature:

Phone: Fax:

E-mail: Date:

DBE: Name/Title {please print]:

Vendor No..

);\Edrcss: Signature:

Phone: ’ rFED(:

E-maik h Date:
i Subcontractor (if the DBE will be a second tier subj: Name/ [itle (please print):
!
© address: Signature: o o
Phone: [Fax: 1
: Eemail. Date: T
[Tic Texas Department of Tranaponation mamtams ihe mjormation coflocted through this form, With fes exceptions, you are entiled on

reguest o be informed aboul the information that we collect about you. Under §§552.021 and 352,023 ofihe Texas Government Code, you
also ure entitled 1o receive and review the infurmation. Under §559.004 of the Government Cade. yvou are also entitled w have us coredt

wiformaiien about yauo that is incorreet,
I'o ensure prompt and efficient handling of your project file we are requesting that all comminments w be presented 1o the Office of Civil

Rights, using ths basic format.
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Attachment 2

Texas Department of Transportation

Farm SS 4307

{g ev D7I08)
Ir.,.. DBE Monthly Progress Report Fage et
- omi
Project: Contract CSJ:
County: District:
Letting Date” For Month of (Mo /Yr.}:
Contractor Cantract Amount:
DBE Goat: L O DBE Goal Doilars:
| *~ DBE = § Amit Paid
[ $ Amt Paid to Nen-DBE
Vendor Mame of DBE RC for Wark 2nd DABn;t F;alg t?e For TxDCOT
Numiber Sub/Supplier RD;J Performed Tier Subs (sx; a use Only
this Ferlod and Haulers !
0] (Y}

+ Race Conscicus or Race Neutral.

«+  Goal/commitment progress repert amount and/or race-neutral amount. Do not subtract non-DBE second-tier
subcontractors and haulers from this column.

= Repart amount of payment DBE subceontractors paid to non-DBE subcontractors/haulers.

If using a non-DBE hauling firm that leases from DBE truck owner-operators, payments made to each owner-

operator must be reported separately.

Any changes to the DBE commitments approved by the depariment must te reported fo the area engineer.

Submission of this report for perieds of negative DBE acfivity is required. This report is required until all DBE
subcontracting or material supply activity is completed.

{ hereby certify that the acove is a true and correct statement of the amcunts paid to the DBE firms listed above.

Signature:

Company Official

Date:

This report must be sent 1o the area engineer's office within 15 days following the end of the calendar month.

The Texas Department of Transportation maintains the informaticn collected through this form. With few exceptions, you are enlitled on raquest
to be informed about the information that is collected about you. Under §5552.021 and 552.023 of the Texas Gavernment Code, you also are
entilled to raceive and review the information. Under §559 004 of the Sovernment Code. you are also entitled 10 hava us cofrect Information

about you that 1s incorrect.
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Attachment 3

ﬁ DBE Final Report e 0710
st Page 1ol 1

Tezas
Drpwrfowni
af Teaneputation

The DBE final report form should be filled out by the cantracter and submitted to the appropriate district office vpon completion
of the project. One copy of the report must be submitted to the area engineer's office The report should rafiect zil DBE activity
on the project. The report will aid in expediting the final estimate for payment. -t the DBE goal requirements were nol met,

documentatien supporting good faith efforts must be submitied

Contract C8J. _

Project

Conirel Project:

County

N
=

DBE Geak

Letting Date:
Contract Amount

Contraciors _
Vendor Name cf DBE 'z‘:: ** DBE goal - 1otal “* % amt pd to non-DBE T F[?(r)T
nurmber Sub/Supplier RN $ amt pd to date 2nd tier subs & hauiers ste Only

* Race Conscious or Race Neutral

» Geal/commitment progress report amount andfor race-neutral amount. Do not subtract non-DBE second-
tier subcontraciors and haulers from this column.

*

=+ [BE subcontracters paid to non-DBE subcontractors/haulers.

This is to cerlify that % of the work was completed by Disadvantaged Business Enterprises as stated above.

By . Per: _
Name of General Contractor Contractor's Signature

A.D.

Subscriced and sworn te before me, this day of .

Notary Public County

My commission expires:

The Texas Depanment of Transportation mainiains the information collected through this fortn Wath few exceplions. you are entitied on request,
to be informed aboul the information that s collecied about you Under §§552 021 and 552.023 of the Texas Government Code, you also are
entitied (o receive and review the Information. Under §559.004 of the Governmen! Code you are aiso entitied to have us correct mformation

about you that is incorrect.
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Attachment 4

Prompt Payment Certification Res T
oot ale A H (GSD-EPCH
l;mmw (Federal-Aid Projects) Page 1 of 1

In accordance with the requirements ol Article 6.e of the DBE special provision and the prompt
payment clause under Article 9.6.B and related special provisions, submit this certification {orm to
the Engineer prior o the end of the month foilowing the month payments were received from the
department and the menth following the month when: final acceptance occurred, at the end of the
project. (Final submission may be made prior to final acceptance i all subconiractor work and
supplier marerial furnished for the project is complete and the subcontractors and suppliers final
payments have been made in full) The Engineer may withheld pavments or suspend work for
failure to submit this form or provide prompt payment in secordance with the contract, This
certiftcation is applicable to materials the Contractor purchases to remain as part of the final project
and to {irst tier subcentractors on the project and associated project specific ocations,
{Subcontractors and supplicrs are to comply with the prompt payment requirements.)

Certification

“feertify thet to the best of ay knowledge and with the exception of those subcontractors or
suppliers fisied below, all subcontraciors and suppliers have been paid in accordance with the
contract (10 davs afier receiving payvment for the work performed by ihe subcontractor) and tha
any retainage held on a subcontractor or supplier 's work has heen refeased within 10 duavs afier
satistactory completion of all of the subcontraciors ' or suppliers’ work. "

Project Number: CCSk
Estimate Period: or
Month Year Final Subcentractor and Supplier Payment Date
Signature . Title ‘ Date

Printed Name:

The following firms have not been paid for reasoos lsted:

Firm * Reason for Non-Payment

e e e e

*Only reasens based on dispute on subeontractor or supplier noncompliaznee may be sceepted,

This certification Is for the departiment’s information only and does not place any obligations on the part
of the department with regard 1o any part, including but not limited to, any subcontractor and
Contractor’s surety.
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Attachment A

EClarification of FHWA's Oversight Role in Accessibility

Q | Memorandum

U.S. Department of Transportation

Federal Highway Administration

Subject: ACTION: Clarification of FHWA's Oversight Role in Date: 9-12-06

Accessibility

From: Frederick D. Isler Reply to Attn of: HCR-1
Associate Administrator for Civil Rights HIF-1
King W. Gee

Associate Administrator for Infrastructure

To: Associate Administrators
Chief Counsel
Chief Financial Officer
Directors of Field Services
Resource Center Director and Operations Managers
Division Administrators
Federal Lands Highway Division Engineers

The Federal Highway Administration (FHWA) recognizes the need for the transportation system to
be accessible to all users. The purpose of this memorandum is to clarify FHWA's role and
responsibility to oversee compliance on pedestrian access required by the Americans with
Disabilities Act of 1990 (ADA) and Section 504 of the Rehabilitation Act of 1973 (Section 504). Since
1978, FHWA has promoted accessible transportation systems through technical assistance and
guidance on ADA and Section 504. In addition, accessibility improvements are eligible for Federal-
aid funding.

The FHWA is responsible for implementation of pedestrian access requirements from the ADA and
Section 504. This is accomplished through stewardship and oversight over all Federal, State, and
local governmental agencies (“public agencies”) that build and maintain highways and roadways,
whether or not they use Federal funds on a particular project.

Policy

In February 2000, the FHWA issued a policy providing technical guidance to integrate facilities for
pedestrians, including persons with disabilities, into the transportation infrastructure. The guidance
can be found at www.fhwa.dot.gov/environment/bikeped/design.htm#d4.

The ADA and Section 504 do not require public agencies to provide pedestrian facilities. However,
where pedestrian facilities exist they must be accessible. Furthermore, when public agencies
construct improvements providing access for pedestrians, the completed project also must meet
accessibility requirements for persons with disabilities to the maximum extent feasible.

Planning

Title 23 requires that long-range transportation plans and transportation improvement programs, in

both statewide and metropolitan planning processes, provide for the development and integrated

management and operation of accessible transportation systems and facilities.

Additionally, State DOTs and Metropolitan Planning Organizations (MPOs) must certify (at least

biennially for State DOTs and annually for MPOs) that the transportation planning process is being

carried out or conducted in accordance with all FHWA, Federal Transit Administration and other
DBE/MOU 36/08 Page 1 of 27
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applicable Federal statutory and regulatory requirements [see 23 CFR 450.220 and 23 CFR
450.334, respectively]. Further, 23 CFR 450.316(b)(3) requires the metropolitan planning process to
identify actions necessary to comply with the ADA and Section 504,

Transition Plans

The ADA and Section 504 require State and local governments with 50 or more employees to
perform a self-evaiuation of their current services, policies, and practices that do not or may not
meet ADA requirements. The public agency must develop a Transition Plan addressing these
deficiencies. This plan assesses the needs of persons with disabiiities, and then schedules the
required pedestrian accessibility upgrades. The Transition Plan is to be updated periodically, with its
needs reflected in the processes utilized by State DOTs, MPOs, and transit agencies to develop the
Statewide Transportation Improvement Programs and metropolitan Transportation improvement
Programs.

Projects

Fublic agencies should work to meet accessibility requirements throughout the project delivery
process. |ssues surrounding pedestrian accessibility should be addressed at the earliest stage
possible to reduce or prevent conflicts with other right-of-way, planning, environmental, and design
considerations. This could include the acquisition of right-of-way and use of special ptan details for
specific locations to remove barriers. Projects requiring pedestrian accessibility include projects for
new construction and projects aitering existing street and highway facilities.

New Construction

All projects for new construction that provide pedestrian facilities must incorporate accessible
pedestrian features to the extent technically feasible, without regard to cost. The development
process should ensure accessibility requirements are incorporated in the project.

Alterations

Alterations shall incorporate accessmlllty lmprovements to existing pedestrian facilities to the extent
that those improvements are in the scope of the project and are technically feasible, without regard
to cost. Projects altering the usability of the roadway must incorporate accessible pedestrian
improvements at the same time as the alterations to the roadway occur. See Kinney v. Yerusalim,
9 F.3d 1067 (3d Cir. 1993), cert. denied, 511 U.S.C. 1033 (1994). Alterations are changes to a
facility in the public right-of-way that affect or could affect access, circulation, or use by persons with
disabilities.

The FHWA has determined that alterations are projects that could affect the structure, grade,
function, and use of the roadway. Alteration projects include reconstruction, major rehabilitation,
structural resurfacing, widening, signal installation, pedestrian signal installation, and projects of
similar scale and effect.

Maintenance

Maintenance activities are not considered alterations. Therefore, maintenance projects do not
require simultaneous improvements to pedestrian accessibility under the ADA and Section 504, The
U.S. Depariment of Justice (DOJ) and the courts consider maintenance activities to include filling
potholes. The FHWA has determined that maintenance activities include actions that are intended to
preserve the system, retard future deterioration, and maintain the functional condition of the roadway
without increasing the structural capacity, Maintenance activities include, but are not limited to, thin
surface overlays (nonstructural), joint repair, pavement patching (filling potholes), shoulder reparr,
signing, striping, minor signal upgrades, and repairs to drainage systems.

As part of maintenance operations, public agencies’ standards and practices must ensure that the
day-to-day operations keep the path of travel open and usabie for persons with disabilities,
throughout the year. This includes snow and debris removal, maintenance of pedestrian traffic in
work zones, and correction of other disruptions. |dentified accessibility needs should be noted and
mcorporated into the transition plan.

Accessibility Design Criteria for Sidewalks, Street Crossings, and Trails

Sidewalks and Street Crossings

Where sidewalks are provided, public agencies shall provide pedestrian access features such as

continuous, unobstructed sidewalks, and curb cuts with detectable warnings at highway and street

crossings. 28 CFR 35.151(c), referencing 28 CFR Part 36, App. A, ADA Accessibility Guidelines

(ADAAG). The FHWA encourages the use of ADAAG standards. If pedestrian signals are provided,

they must have a reasonable and consistent plan to be accessible to persons with visual disabilities.
DBE/MOU 36/08 Page 2 of 27



Sidewalks and street crossings generally should use the guidelines the Access Board is proposing
for public rights-of-way. The FHWA distributed an information memorandum on November 20, 2001,
stating that Designing Sidewalks and Traiis, Part li, Best Practices Design Gulde can be used to
design and construct accessible pedestrian facilities: This report provides information on how to
implement the requirements of Title Il of the ADA. Designing Sidewalks and Trails for Access is the
most comprehensive report available for designing sidewalks and street crossings and contains
compatible information on providing accessibility with information published by the Access Board in
the ADAAG. This report can be found at www.fhwa.dot.gov/environment/sidewalk2.

When the Access Board completes guidelines for public rights-of-way and they are adopted by the
United States Department of Transportation and DOJ as standards under the ADA and Section 504,
they will supersede the currently used standards and criteria. .

When Federal-aid highway program funds are used for parking facilities, or buildings such as transit
facilities, rest areas, information centers, transportation museums, historic preservation projects, or
other projects where pedestrians are expected, the project must meet the current applicable
accessibility standards, whether or not the project is within the public right-of-way. The ADAAG
includes special provisions for building alterations and for historic preservation projects.

Shared Use Paths and Trails

The design standards for shared use paths and trails are specific to the function of the path or trail:

. Shared use paths and pedestrian trails that function as sidewalks shall meet the same
requirements as sidewalks. Where shared use paths and pedestrian trails cross highways or
streets, the crossing also shall meet the same requirements as street crossings, including the
provision of detectable warnings.

v Shared use paths and pedestrian trails that function as trails should meet the accessibility
guidelines proposed in the Access Board's Regufatory Negotiation Committee on Accessibility
for Outdoor Developed Areas Final Report found at www.access-board.gov/outdoor/outdoor-rec-

rpt.htm. This report also has guidelines for Outdoor Recreation Access Routes (routes
connecting accessible elements within a picnic area, camping area, or a designated trailhead).

. Recreational trails primarily designed and constructed for use by equestrians, mountain
bicyclists, snowmobile users, or off-highway vehicle usérs, are exempt from accessibility
requirements even though they have occasional pedestrian use.

Most trailside and trailhead structurat facilities (parking areas, restrooms) must meet the ADAAG
standards.

Technical Feasibility and Cost :

When constructing a new transportation facility or altering an exustlng transportation facility, a public
agency should consider what is included within the scope of the project. For elements that are within
the scope of the project, the ADAAG provides that “Any features of a...facility that are being altered
and can be made accessible shall be made accessible [i.e., made to conform with ADAAG] within
the scope of the alteration.” ADAAG 4.1.6(j). The only exception to this rule is where conformity with
ADAAG is “technically infeasible,” meaning that "existing structural conditions would require
removing or altering a load-bearing member which is an essential part of the structural frame [e.g., in
the case of a highway project, a bridge support]; or because other existing physical or site
constraints prohibit modification of addition of elements, spaces, or features which are in full and
strict compliance with the minimum requirements for new construction and which are necessary to
provide accessibility." ADAAG 4.1.6(j).

Where making an alteration that meets accessibility requirements is technically infeasibie, the public
agency must ensure that the alteration provides accessihility to the “maximum extent feasible.” If a
public agency believes that full ADAAG compliance is technically infeasible, the public agency
should document that the proposed solution to the problem meets the “maximum extent feasible”
-test. With respect to any element of an alteration that is within the scope of the project and is not
technically infeasible, DOJ guidance provides that under ADAAG standards "cost is not a factor.”

- DOJ Technical Assistance Manual for Title Ii of the ADA, 11-6.3100(4). Consequently, if the
accessibility improvement is technically feasible, the public agency must bear the cost of fully
meeting ADAAG standards. .

However, cost may be a factor in determining whether to undertake a stand-alone accessibility
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improvement identified in a Transition Plan. For example, if an existing highway, not scheduled for
an alteration, is listed in the public agency’s Transition Plan as needing curb cuts, the public agency
may consider costs that are "unduly burdensome.” The test for being unduly burdensome is the
proportion of the cost for accessibility improvements compared to the agency's overall budget, not
simply the project cost. _ ,

If the project alters any aspect of the pedestrian route, it must be replaced with accessible facilities,
Additional work outside of the scope and limits of the project altering a facility is at the discretion of
the agency. However, any features not conforming to ADA requirements outside the project scope
should be added to the Transition Plan.

FHWA Responsibilities

The FHWA is responsible for ensuring public agencies meet the requirements of the ADA and
Section 504 for pedestrian access for persons with disabilities. Under DOJ regulations, FHWA
divisions must work-with their State DOTs, MPOs, and local public agencies to ensure ADA and
Section 504 requirements are incorporated in all program activities for all projects within the public
right-of-way regardless of funding source. Program activities include project planning, design,
construction, and maintenance. Furthermore, FHWA is responsible for ensuring accessibility
requirements for projects that are not within public right-of-way, but use funding through FHWA. This
includes parking areas, information centers, buildings, shared use paths, and trails. Divisions have a
legal responsibility to work with State agencies or other recipients to ensure ADA and Section 504
requirements are incorporated into all projects using funding through FHWA,

For all projects that use Federal funds as part of the financing arrangements, the division offices
need to periodically;

. Review those projects, where they have oversight responsibilities, for accommodation of
pedestrians. The divisions shall not approve Federal funding for projects that do not adequately
provide pedestrian access for persons with disabilities where the project scope and limits include
pedestrian facilities in the public right-of-way.

. Review the Stewardship Agreement to ensure pedestrian accessibility requirements are
included, as appropriate.

. Review the State DOT, MPO, and/or local jurisdiction processes, procedures, guidelines,
and/or policies that address ADA in transportation planning and programming processes and
how accessibility commitments are addressed in transportation investment decisions.

. Assist transportation agencies in updating their Transition Plans. The United States
Department of Transportation Section 504 regulation requires FHWA to monitor the compliance
of the self-evaluation and Transition Plan of Federal-aid recipients (49 CFR 27.11). The ADA
deadline for completing the accessibility improvemerits within the Transition Plan was in 1995,
For those State and local governments that have not performed the self-evaluation and prepared
a plan, it is critical that they complete the process.

. Encourage and facilitate training for FHWA personnel on accessible pedestrian features.

° Ensure pedestrian accessibility compliance through periodic program reviews of redipients'
highway planning, design, and construction activities.

. In addition, the Federal Lands Highway Divisions should ensure that each direct Federal
construction project fuffills both policy guidance on pedestrian access and meets the minimum
ADA and Section 504 accessibility requirements.

For all highway, street and trail facilities, regardless of whether Federal funds are involved, the
division offices need to;

. Perform onsite review of complaints about accessibility and report the findings of the review
to HCR-1.

» Make presentations and offer training on pedestrian accessibility at meetings, conferences,
etc.
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. In contacts with State and local officials, encourage them to develop procedures for
incorporating pedestrian accessibility into their projects.

Additional Information and Resources

A Web site with questions and answers concerning recurring issues, training opportunities, and
background legal information on FHWA's responsibilities under the ADA and Section 504 is located
at http:/iwww.fhwa.dot.gov/civilrights/index.htm. This memerandum has been reviewed and
approved by the U.S. Department of Transportation General Counsel as consistent with applicable
disability law.

Questions concerning these obligations may be directed to:

. For Accessibility Policy: Candace Groudine, Bob Cosgrove, Office of Civil Rights

. For Design Standards: William A. Prosser, Office of Program Administration

. For Trails; Christopher Douwes, Office of Natural and Human Environment

. For Construction and Maintenance: Christopher Newman, Office of Asset Management
. For Legal: Lisa MacPhee, Office of the Chief Counsel

This page last modified on March 6, 2007

FHWA Home | Civil Rights Home | Feedback

@ FHWA

United States Department of Transportation - Federal Highway Administration
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EIQuesti‘nd Answers About ADA/S

These questions and answers are presented to help FHWA and its State and local transportation department
partners better understand roles and responsibilities to provide accessible transportation facilities under the
Americans with Disabiiities Act of 1990 (ADA) and the Rehabilitation Act of 1973 {Section 504). These questions
and answers are derived from extensive experience and input from the FHWA Offices of Civil Rights,
Infrastructure, Chief Counsel, and Planning, Environment, and Reaity. Like all guidance material, these questions
and answers are not, in themselves, legally binding and do not constitute regulations. These Q&As explain the
FHWA’s position on the implementation of the ADA and Section 504, These questions and answers have been
reviewed and approved by the U.S. Department of Transportation General Counsel as consistent with applicable
disability law.

The FHWA Offices of Civil Rights, Infrastructure, Chief Counsel, and Planning, Environment, and Realty
developed these questions and answers and approved them as consistent with the language and intent of the
ADA and Section 504, The questions and answers outlined in this document are to be applied to Federal, State,
and local governmental agencies, hereafter called “public agencies” or “agencies.”

Public Agencies covered by ADA and Section 504

1. What authority requires public agencies to make public right of way accessible for all pedestrians with
disabilities? '

What do these statutes reguire public agencies fo do?

Does the ADA require public agencies to provide pedestrian facilities?

What is FHWA's responsibility for assuring access for persons with disabilities?
What public agencies must provide .accessible gedésfrian walkways for persons with disabilities?

Can a public agency make private individuals or businesses responsible for ADA and Section 504
mandated pedestrian access?

7. What United States Department of Justice {USDOJ) and United States Department of Transportation

{(USDOT) requlations govern accessibility requirements?

o o » ow N

8, What is FHWA's authority to implement ADA and Section 504 requirements?

9. Vhat is the public right of way?
Transition plans
10. What authority requires public agencies to make transition ptans?

11.  What should a transition plan include?
12. How does the transition plan relate to a public agency's transportation planning process?

13. What public agencies must make a transition plan?

14. When should the FHWA review an agency's transition plan?

15. When and how should a transition plan be ugdated?_-
Projects Covered by the ADA and Section 504

16. What projects must provide pedestrian access for persons with disabilities?

17. Vhat projects constitute an alteration to the public right of way?

18. What activities are not considered to be alterations?

Timing ¢ Accessibility nprovements
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19. Does a project altering a public right of way require simultanecus accessibility improvements?
20. When does the scope of an alteration project trigger accessibility improvements for people with

disabilities?

21. Do maintenance activities require simultanecus improvements of the facility to meet ADA standards?

22. When should accessible design elements be incorporated into projects in the public right of way?
Cost '
23. How does cost factor into a pubfic agency's decision in its transition plan concerning which existing

facilities must comply with ADA and Section 504 pedestrian access requirements?
24, For a new project planned outside of the transition plan, with ADA accessibility improvements required to

make the facility readily accessible and useable by individuals with disabilities, can cost be a reason not to
- complete an ADA-required accessibility improvement?

25, For an aiteration project planned outside of the transition plan, with ADA accessibility improvements

required within the scope of the project, can cost be a reason to decide what ADA-required improvements wil

be completed?

26. What role does the "maximum extent feasible™ standard piay for ADA accessibility requirements in altered
projects?
27, What should a public agency do when it does not control all of the public right of way reguired to provide
access for persons with disabilities?
28, Can a public agency delay compliance with the ADA and Section 504 on alteration projects through a
systematic approach to schedule projects?
Elements of Accessible Design
29 What are the elements of an accessible design?

Funding
30, What sources of funding may be used to comply with ADA and Section 504 requirements ?

Maintenance

31, What obligafion does a public agency have regarding snow removal in its walkways?
32.  What day-to-day maintenance is a public agency responsibie for under the ADA?

Criteria
33,  What accessibility training is ayailable?

34. Where is information on the criteria to be used in developing accessible facilities?

Public Agencies covered by ADA and Section 504

1. What authority requires public agencies to make public right-of-way accessible for alf pedestrians with
disabilities?
Public rights-of-way and facilities are required to be accessible fo persons with disabilities through the
following statutes: Section 504 of the Rehabilitation Act of 1973 (Section 504) (29 U.S.C. §794) and Title Il of
the Americans with Disabilities Act of 1990 (ADA) (42 U.S.C. §§ 12131-12164). The laws work together to
achieve this goal. (9-12-06) '

2. What do these statutes require public agancies to do?
These statutes prohibit public agencies from discriminating against persons with disabilities by exciuding
them from services, programs, or activities. These statutes mean that the agency must provide pedestrian
access for persons with disabilities to the agency’s streets and sidewalks, whenever a pedestrian facility
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exists. Regulations implement this requirement by imposing standards for accessible features such as curb
cuts, ramps, continuous sidewalks, and detectable warnings. {9-12-08)

3. Does the ADA require public agencies to provide pedestrian facilities?
No. However, when a public agency provides a pedestrian facility, it must be accessible to persons with
disabilities to the extent technically feasible.

4, What is FHWA's responsiblility for assuring access for persons with disabilities?
FHWA is responsible for ensuring access for persons with disabilities in four areas:

1. For surface transportation projects under direct FHWA control {e.g., Federal Lands projects):
FHWA is responsible for ensuring that project planning, design, construction, and operations adequately
address pedestrian access for people who have disabilities.

2. For Federally funded surface transportation projects that provi  pedestrian facilities within the
public right-of-way: FHWA is responsibte for ensuring that the public agencies’ project planning, design,
and construction programs provide pedestrian access for persons with disabilities. FHWA-funded
projects outside of the public right-of-way, such as Transportation Enhancement projects, must also
adhere to these requirements.

3. For pedestrian facilities within the public right-of-way, or any other FHWA enhancement project,
regardless of funding source: FHWA is responsible for investigating complaints. 28 CFR §§ 35.170 -
35.190.

4, FHWA should provide or encourage accessibility training for Federal, State, and local agencies

and their contractors.

FHWA does not have ADA oversight responsibilities for projects outside of the public right-of-way that do not
use Federal surface transportation program funds. (9-12-06)

5. What public agencies must provide accessible pedestrian walkways for persons with disabilities?
All State and local governmental agencies must provide pedestrian access for persons with disabilities in
compliance with ADA Title Il. 42 U.S.C. §12131(1). Federal, State, and local governments must provide
pedestrian access for persons with disabiities in compliance with Section 504 standards. 29 U.S.C. §794(a).
(9-12-08)

8. Can a public agency make private individuals or businesses responsible for ADA and Section 504
mandated pedestrian access?
No. The public agency is responsible for providing access for persons with disabilities. Private entities with
joint responsibility for a public right-of-way, such as a private tenant on public property, are respensible for
accessibility for persons with disabilities on the public right-of-way under Title I} of ADA. The lease or other
document creating this legal relationship should commit the private party to ensuring accessibility. In addition,
public/private partnership relationships for the public right-of-way retain accessibility obligations to persons
with disabilities under Title 1. If the private entity eventually takes over the right-of-way in its entirety, then the
private entity becomes responsible for accessibility for persons with disabilities under the private entity’s
obligations under Title Il of the ADA. (9-12-08)

7. What United States Department of Justice (DOJ) and United States Department of Transportation (DOT)
regulations govern accessibifity requirements?
The DOJ ADA regulation is 28 CFR Part 35. The DOT Section 504 regulation at 49 CFR Part 27 governs
public agencies, with the ADA incorporated at 49 CFR §27.19. Additional regulations drafted specifically for
recipients of the Federal Transit Administration are at 43 CFR Part 37. (3-12-08)

8. What is FHWA's authority fo implement ADA and Section 504 requirements?
The DOJ regulations designate the DOT as the agency responsible for overseeing public agencies’
compliance with the ADA. 28 CFR §35.190(b){8). The DOT has delegated to the FHWA the responsibility to
ensure ADA compliance in the public right-of-way and on projects using surface transportation funds. (8-12-
06)

9, What is the public right-of-way?
The public right-of-way consists of everything between right-of-way limits, including travel lanes, medians,
planting sfrips, sidewalks, and other facilities. (9-12-06)

Transition plans

10. What authority requires public agencies to make transition plans?
The ADA requires public agencies with more than 50 employees to make a transition plan. 28 CFR
§35.150(d). (9-12-08)
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11, What should a transition plan include?
The transition plan must include a schedule for providing access features, including curb ramps for walkways.
28 CFR §35.150(d)(2). The schedule should first provide for pedestrian access upgrades to State and local
government offices and facilities, transportation, places of public accommodation, and employers, followed by
walkways serving other areas. 28 CFR §35.150(d}(2}. The fransition plan should accompiish the following

four tasks:
1. identify physical obstacles in the public agency’s facilities that limit the accessibility of its programs
or activities to individuals with disabilities; _
2. describe in detail the methods that will be used to make the facilities accessible;
3. specify the schedule for taking the steps necessary to upgrade pedestrian access to meet ADA
and Section 504 requirements in each year following the transition plan; and
4, indicate the official responsible for implementation of the plan. 28 CFR §35.150(d}(3). (9-12-06)

12. How doss the transition plan relate fo a public agency's transportation planning process?
The ADA transition plan is intended to identify system needs and integrate them with the State’s planning
process. The transition plan and its identified needs should be fully integrated into the public agency's
Statewide Transportation Improvement Program (STIP} and metropolitan Transportation Improvement
Program (TIP). Agencies should incorperate accessibility improvements into the transportation program on an
ongoing basis in a variety of ways:

1. Any construction project that is programmed must meet accessibility requirements when built,

2, Accessibility improvements identified in the transition plan that are not within the scope of an
alteration project should be incorporated into the overall transportation ptanning process. This can be
accomplished through the development of stand-alone accessibility projects.

3. As a means to identify ADA compliance needs, during scheduling maintenance activities, the
agencies should identify ADA accessibility needs and incorporate them into the overall transportation
planning process. (9-12-06)

13.  What public agencies must make a transition plan?
The ADA requires any public agency with more than 50 employees to make a transition plan setting forth the
steps necessary to make its facilities accessible to persons with disabilities. 28 CFR §35.150(d). (9-12-06)

14. When shouid the FHWA review an agency’s fransition plan?.
DOT Section 504 regulation reguires FHWA to monitor the compliance of the self-evaluation and transition
plans of Federal-aid recipients (49 CFR §27.11). The FHWA Divisicn offices should review pedestrian access
compliance with the ADA and Section 504 as part of its routine oversight activities as defined in their
stewardship plan. (9-12-06)

15.  When and how should a transition plan be updated?
An agency's transition plan should have been completed by January 26, 18582, and should be based on
updates of the self-evaluation conducted to comply with the requirements of Section 504. 28 CFR §35.105.
The plan should be updated periodically to ensure the ongeing needs of the community continue to be met.
The transition plan should be coordinated appropriately with the STIP and the TIP. Changes to the plan shall
be made available to the public for comment. The public agency should specifically target any local
community groups representing persons with disabilities for comment, to ensure that the agency is meeting
the local priorities of the persons with disabilities in that community. If a public agency has never completed a
transition plan, the Division should inform the public agency to complete a transition plan now and review that
public agency's completed transition plan.
The ADA deadline for completing the improvements listed in the transition plans was January 26, 19985, For
those State and localities that have not completed their self-evaluation and transition plans, it is critical that
they complete this process. (9-12-06)

Projects Covered by the ADA and Section 504

16.  What projects must provide pedastrian access for persons with disabiiities?
Any project for construction or alteration of a facility that provides access to pedestrians must be made
accessible to persons with disabilities. 42 U.S.C. §§ 12131 - 12134; 28 CFR §§ 35.150, 35.151; Kinney v.
Yerusalim, 9 F.3d 1067 (3d Cir, 1983}, cert. denied, 511 U.S. 1033 (1994}. (9-12-06)

17.  What projects constitute an alteration to the public right-of-way?
An alteration is a change to a facllity in the public right-of-way that affects or could affect access, circulation,
or use. Projects altering the use of the public right-of-way must incorporate pedestrian access improvements
within the scope of the project to meet the requirements of the ADA and Section 504, These projects have the
potential to affect the structure, grade, or use of the roadway. Alterations include items such as
reconstruction, major rehabilitation, widening, resurfacing (e.g. structural overlays and mill and fill), signat -
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. installation and upgrades, and projects of similar scale and effect. (9-12-06)

18.  What activities are not considerad o be alterations?
The DOJ does not consider maintenance activities, such as filling potholes, to be alterations. The DOJ does
consider resurfacing beyond normal maintanance to be an alteration. DOJ's ADA Title Il Technical Assistance
Manual, § I-6.6000, 1993,
The FHWA has determined that maintenance activities include actions that are intended to preserve the
system, retard future deterioration, and maintain the functional condition of the roadway without increasing
the structural capacity. These activities include, but are not limited to, thin surface treatments (nonstructural),
joint repair, pavement patching (filling potholes), shoulder repair, signing, striping, minor signal upgrades, and
repairs to drainage systems. (9-12-06)

Timing of Accessibility improvements

19.  Does a project altering a public right-of-way reqiire simultaneous accessibility improvements?
Yes. An alteration project must be planned, designed, and constructed so that the accessibility improvements
within the scope of the project occur at the same time as the alteration. 28 CFR § 35.151; Kinney v.
Yerusalim, 9 F.3d 1067 {3d Cir, 1993), cert. denied, 511 U.S. 1033 (1994).
The ADA does not stipulate how to perform simultaneous accessibility improvements. For example, a public
agency may select specialty contractors to perform different specialized tasks prior to completion of the
alteration project or concurrently with an ongoing project. (8-12-06)

20. - When does the scope of an alteration project trigger accessibility improvemenis for people with
disabilitios?
The scope of an alteration project is determined by the extent the aiteration project directly changes or affects
the public right-of-way within the project limits. The public agency must improve the accessibility of only that
portion of the public right-of-way changed or affected by the alteration. If a project resurfaces the street, for
accessibility purposes the curbs and pavement at the pedestrian crosswalk are in the scope of the project,
but the sidewalks are not. Any of the features disturbed by the construction must be replaced so that they are
accessible. All remaining access improvements within the public right-of-way shail occur within the schedule
provided in the public agency's planning process. (9-12-06)

21. Do maintenance activities require simuftaneous improvements of the facility to meet ADA standards?
No. Maintenance activities do not require simultaneous improvements to pedestrian accessibility under the
ADA and Section 504. However, in the development of the maintenance scope of work identified accessibility
needs should be incorporated into the transition process. (8-12-06)

22.  When should accessible design elements be incorporated into projects in the public right-of-way?
FHWA encourages the consideration of pedestrian needs in all construction, reconstruction, and rehabilitation
projects. If a public agency provides pedestrian facilities, those facilities must be accessible to persons with
disabilities. A public agency is not relieved of its ¢bligation to make its pedestrian facilities accessible if no
individual with a disability is known to live in a particular area. This is true regardless of its funding source.
DOJ's ADA Title Il Technical Assistance Manual, § 11-5.1000, 1993, (8-12-06)

Cost

23. How does cost factor into a public agency’s decision in its transition plan concerning which existing
facilities must comply with ADA and Section 504 pedestrian access requirements?

For existing facilities requiring accessibility improvements as scheduled in the transition plans, the public
agency must provide accessibility improvements unless the cost of the upgrades is unduly burdensome. The
test for being unduly burdensome is the proportion of the cost for accessibility improvements compared to the
agency’s overall budget, not simply the project cost. 28 CFR Part 35, App. A, discussion at §35.150, T[4 - 7.
The decision that pedestrian access would be unduly burdensome must be made by the head of a public
agency or that official's designee, accompanied by a written statement of the reasons for the decision. 28
CFR §35.150(a}(3). (9-12-06) _

24.  For a new project planned outside of the transition plan, with ADA accessibility improvements required to
make the facility readily accessible and useable by individuals with disabilities, can cost be a reason not to
complete an ADA-required accessibility improvement?

No. Cost may not be a reason to fail to construct or delay constructing a new facility so that the facility is
readily accessible to and useable by persons with disabilities under the ADAAG standards. 28 CFR
§35.151(a); see DOJ Technical Assistance Manuai for Title Il of the ADA, 11-6.3100(3). (9-12-06)

25.  For an alteration profect planned outside of the transition plan, with ADA accessibility improvements
required within the scope of the project, can cost be a reason to decide what ADA-required improvements wiil
be completed?

No. Cost may not be a reason for a public entity to fail to complete an ADA-required improvement within the
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scope of an alteration project under the ADAAG standards. A public agency must complete any ADA-required
accessibility improvements within the scope of an alteration project to the maximum extent feasible, 28 CFR
§35.151(b); DOJ Technical Assistance Manual for Title Il of the ADA, H-6.3100(4). (9-12-06)

26. What rofe does the “maximum extent feasible” standard play for ADA accessibility requirements in altered
projects?
In an alteration project, the public agency must incorporate the ADA accessnbihty standards to the maximum
extent feasible. 28 CFR §35.151(b). The feasibility meant by this standard is physical possibility only. A public
agency is exempt from meeting the ADA standards in the rare instance where physical terrain or site
conditions restrict constructing or altering the facility to the standard. ADA Accessibility Guidelines 4.1.8(1){j).
Cost is not a factor in determining whether meeting standards has been completed to the maximum extent
feasible. DOJ's ADA Title Il Technical Assistance Manual, § 11-6.3200(3)-(4), 1993. No particular
decisionmaking process is required to determine that an accessibility improvement is not technically feasible,
but the best practice is to document the decision to enable the public agency to expiain the decision in any
later compliance review. (9-12-06)

27, What should a public agency do when jt-does not controf all of the public right-of-way required fo provide
access for persons with disabifities?
The public agency should work jointly with all others with interests in the highway, street, or walkway to
ensure that pedestrian access improvements occur at the same time as any alteration or new project. The
ADA encourages this cooperation by making each of the public agencies involved subject to complaints or
iawsuits for failure to meet the ADA and Section 504 requirements, 28 CFR §§ 35.170 ~ 35.178. (9-12-06)

28. Can a public agency delay compliance with the ADA and Section 504 on afteration profecis through a
systematic approach to schedule projects?
No. All pedestrian access upgrades within the scope of the project must occur at the same time as the
alteration. Kinney v. Yerusalim, 9 F.3d 1067 (3d Cir. 1993), cert. denied, 511 U.S. 1033 (1994). (9-12-06)

Elements of Accessible Design
29, What are the elemmenis of an accessible design?

Public agencies have the choice of whether to follow the standards in the ADA Accessibility Guidelines
{ADAAG) or the Uniform Federal Accessibility Standards (UFAS). 28 CFR §35.151(c); (appendix A to 28 CFR
Part 36). FHWA encourages public agencies to use ADAAG. Under the ADAAG standards, an accessible
design to a highway, street, or walkway includes accessible sidewalks and curb ramps with detectable
warnings. 28 CFR §35.151(c) and (e} (curb ramps), ADAAG 4.3-4.5 (accessible routes), 4.7 (curb ramps with
detectable warnings), 4.29 (detectable wamings). Continucusly maintained sidewalks are required by the
case of Barden v. City of Sacramento, 292 F.3d 1073 (8th Cir. 2002), cert. denied, 123 S.Ct. 2639 (2003).
Accessible pedestrian S|gnals and signs must be considered, with a reasonable and consistent plan to
facilitate safe street crossings. 28 CFR §35.151(c); 23 U S.C. §217(gX2). (9-12-06)

Funding

30.  What sources of funding may be used to comply with ADA and Section 504 requirements?
Federal Funding Opportunities for Pedestrian Projects and Programs
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TrE Transit Enhancements
BRI Bridge (HBRRP)

402 State and Community Traffic Safety Program

PLA State/Metropolitan Planning Funds
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TCSP Transportation and Community and System

TE Transportation Enhancement Activities Preservation Program

CMAQ Congestion Mitigation/Air Quality

Program FLH Federal Lands Highways Program

RTP Recreational Trails Program BYW Scenic Byways

FTA Federal Transit Capital, Urban &

Rural Funds SRTS Safe Routes to Schoot

32.  Each program has its own specific requirements and provisions. Further details on these sources of
funding may be found in the following memo: Flexible Funding for Highways and Transit and Funding for
Bicycle & Pedestrian Programs, February 8, 2006, at www.fhwa.dot.gov/hep/flexfund.htm, (9-12-06)

Maintenance

31. What obiigation does a public agency have regarding snow removal in its walkways?
A public agency must maintain its walkways in an accessible condition, with oniy isolated or temporary
interruptions in accessibitity. 28 CFR §35.133. Part of this maintenance obligation includes reasonable snow
removal efforts. (9-12-06) '

32.  What day-to-day maintenance is a public agency responsible for under the ADA?
As part of maintenance operations, public agencies' standards and practices must ensure that the day-to-day
operations keep the path of travel on pedestrian facilities open and usable for persons with disabilities,
throughout the year. This includes snow removal, as noted above, as well as debris removai, maintenance of
accessible pedestrian walkways in work zones, and correction of other disruptions. ADAAG 4.1.1(4).
Identified accessibility needs should be noted and incorporated into the transition plan. (8-12-06)

Criteria
33.  What accessibility training is available?
FHWA has the following training courses available:
1. National Highway Institute: Pedestrian Facility Design, Course Number 142045, See
www.nhi.fhwa.dot.gov/training/brows_cataleg.aspx, and search for Course 142045,
2. Association of Pedestrian and Bicycle Professionals/FHWA: Designing Pedestrian Facilities for
Accessibility. See www.apbp.org or contact: Judy Paul at 608-249-0020.
3. Resource Center Civil Rights Team: Designing Pedestrian Facilities for Accessibility. Contact:
Deborah Johnson at 410-962-0089.
34,  Where is information on the criteria to be used in developing accessible facifities?
The following list of documents contains resources from several agencies and organizations
US Access Board: The Access Board is the Federal agency responsible for developing ADA design
standards. The following publications on accessible pedestrian design are available on the Board's Web site
at www.access-board.gov:

c Accessibility Guidelines (ADAAG)

o) Notice of Avarilability of Draft Public Rights-of-Way Guidelines

o Accessibility Guidelines Accessible Public Rights-of-Way Design Guide
o Pedestrian Access to Roundabouts

o Detectable Warnings: Synthesis of US and International Practice

c Accessible Pedestrian Signals |

o Advisory CommitteerReport: Building a True Community

o Accessible Public Rights-of-Way
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o Interfacing Accessible Pedestrian Signals and Traffic Signal

o Controllers

Call 1-800-872-2253, 1-800-993-2822 (TDD}) to order the US Access Board Video, Accessible Sidewalks:
Design Issues for Pedestrians with Disabilities

o Program 1; Pedesfrians who use wheelchairs

o Program 2; Pedesfrians who have ambulatory impairments
o Program 3:; Pedestrians who have low vision

o] Program 4; Pedestrians who are blind

The Federal Highway Administration: Pedestrian documents and reports are available at

www.fhwa.dot.gov/envirenment/bikeped/publications htm. A bicycle and pedestrian publications order form is
at www.fhwa. dot.gov/environment/bikeped/order.htm.
Research and best practices design publications on pedestrian accessibility:
o Designing Sidewalks and Trails for Access, Part I, A Review of Existing Guidelines,
www, fhwa,dot gov/environment/sidewalks/ (electronic formats only: hard copies out of print).

o Designing Sidewalks and Tralls for Access, Fart ll, Best Practices Guide,
www.fhwa.dot.gov/environment/sidewalk2/ {electronic formats only: hard copies out of print, HTML
version incorporates all the changes listed in the errata sheet:
www.fhwa.dot. govienvironment/bikeped/errata.htm),

o Design Guidance Accommodating Bicycle and Pedestrian Travel:

o A Recommended Approach, A DOT Policy Statement on Integrating Bicycling and Walking into
Transportation Infrastructure. '

o Manual on Uniform Traffic Control Devices (MUTCD) provides the standards for traffic control
devices and includes guidance on Accessible Pedestrian Signals, Chapter 4E, and Temporary Traffic
Control Elements, Chapter 6D. The MUTCD is available at http:/mutcd.fhwa.dot.qov.

o Detectable Warnings Memorandum (July 30, 2004).

o Detectable Warnings Memorandum (May 8, 2002): FHWA and the US Access Board encourage
the use of the latest recommended design for truncated domes.

Accessible Pedestrian Signals :
o Synthesis and Guide to Best Practices Web site - this Web site provides overall information on
installation criteria and design considerations. '

o Synthesis and Guide to Best Practices Article - this article provides the |atest recommended
technical specifications for installing accessible pedestrian sighals.

o FHWA Pedestrian and Bicycle Safety - includes pedestrian and bicycle safety resources.
http://safety.fhwa.dot.gov/iped bike/ped/index.htm.

o} FHWA Pedestrian and Bicycle Safety Research - provides information on issues and research
related to improving pedestrian and bicyclist safety. www.tfhre.gov/safety/pedbike/index.htm.

Other DOT Web sites

o U.S. Department of Transportation Accessibility Web site - The Department is committed to
building a transportation system that provides access for all Americans. See
www.dot.gov/citizen _services/disability/disability. html,

o Bureau of Transportation Statistics (BTS), Freedom to Travel,
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{www.bts.gov/publicafions/freedom to iravel/), a report on the travel issues for paople who have
disabilities.

Institute of Transportation Engineers

o Alternative Treatments for At-Grade Pedestrian Crossings {an informational report which

documents studies on crosswalks and warrants used by various entities).

o) ITE’s Web site, www.ite.org/accessible/, has information on accessible intersection design,
Efectronic Toolbox for Making Intersections More Accessible for Pedestrians Who are Blind or Visually
Impaired

Informational Web sites

o Accessible Design for the Blind: information and research on making travel safer and accessible
for pedestrians with disabilities, www.accessforblind.org.

o The Pedestrian/Bicycle Information Center (sponsored by FHWA);
. www.walkinginfo.org
" www. bicyclinginfo.org
Definitions
Accessible.
Describes a site, building, facility, or portion thereof that complies with the ADA Accessibility Guidelines.
(ADAAG 3.5)

Accessible Route. )
A continuous unobstructed path connecting all accessible elements and spaces of a building or facility,
interior accessible routes may include corridors, floors, ramps, elevators, lifts, and clear floor space at
fixtures. Exterior accessible routes may include parking access aisles, curb ramps, crosswalks at vehicular
ways, walks, ramps, and lifts. {ADAAG 3.5)

Accessible Space.
Space that complies with the ADAAG. (ADAAG 3.5}

Alteration.
An alteration is a change to a building or facility that affects or could affect the usability of the building or
facility or part thereof. Alterations include, but are not limited to, remodeling, renovation, rehabilitation,
reconstruction, historic restoration, resurfacing of circulation paths or vehicular ways, changes or
rearrangement of the structural parts or elements, and changes or rearrangement in the plan configuration
of walls and full-height partitions. (ADAAG 3.5)

Further, each facility or part of a facility altered by, on behalf of, or for the use of, a public entity in a
manner that affects or could affect the usability of the facility or part of the facility shall, to the maximum
extent feasible, be altered in such manner that the altered portion of the facility is readily accessible to and
usable by individuals with disabilities, if the alteration was commenced after January 26, 1992. (28 CFR
§35.151(b) -

Circulation Path. ,
An exterior or interior way of passage from one place to another for pedestrians, including, but not limited
to, walks, hallways, courtyards, stairways, and stair landings. (ADAAG 3.5)

Designated agency.
The Federal agency designated to oversee compliance activities for particutar components of State and
local governments. (28 CFR §35.104)

Detectable Warning. ,
A standardized surface feature built in or applied to walking surfaces or other elements to warn visually
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impaired people of hazards on a circulation path. (ADAAG 3.5)

Discrimination.
Denying handicapped persons the opportunity to participate in or benefit from any program or activity. (28
CFR §35.149) '

Facility.
All or any portion of buildings, structures, site improvements, complexes, equipment, roads, walks,
passageways, parking lots, or other real or personal property located on a site. {28 CFR §35.104; ADAAG
3.5)

MaxIimum Extent Feasible.
In alteration projects, an ADA-required accessibility improvement must be installed to the maximum extent
feasible; that is, to the maximum extent technically, or physically, feasible. (ADAAG 4.1.6(1)(j}

Public Entity.
{1) Any State or local government,
{2) Any department, agency, special purpose district, or other instrumentality of a State or States or local
government. (42 U.S.C. §12131)

Public Facility.
A facility or portion of a facility constructed by, on behalf of, or for the use of a public entity subject to title Il
of the ADA and 28 CFR Part 35 or 49 CFR §§ 37.41, 37.43. (28 CFR §35.104)

Public Use.
Describes interior or exterior rooms or spaces that are made available to the general public. Public use
may be provided at a building or facility that is privately or publicly owned. (ADAAG 3.5)

Undue Burden.
In determining whether financial and administrative burdens are undue in making decisions program-wide
in the transition plan, a public agency must consider all of that public agency's resources available for use
in the funding and operation of the service, program, or activity. (29 CFR Part 35, App. A, discussion of
§35.150, 7 6) :

This page last modifled on May 13, 2008
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Attachment B

2010 Specifications

SPECIAL PROVISION
Local Government / RMA / Non-Standard Contracts

Disadvantaged Business Enterprise in Federal-Aid Construction

Description. The purpose of this Special Provision is to carry out the U, S. Department
of Transportation's {(DOT) policy of ensuring nondiscrimination in the award and
administration of DOT assisted contracts and creating a level playing field on which
firms owned and controlled by individuals who are determined to be socially and
economically disadvantaged can compete fairly for DOT assisted contracts. If the
Disadvantaged Business Enterprise (DBE} goai is greater than zero, Article A,
"Disadvantaged Business Enterprise in Federal-Aid Construction”, of this Special
Provision shall apply to this contract. If there is no DBE goal, Article 8, "Race-Neutral
DBE Participation”, of this Special Provision shall apply to this contract. The
percentage goal for DBE participation in the work to be performed under this contract

will be shown on the proposal.

Article A. Disadvantaged Business Enterprise in Federal-Aid Construction.

1. Policy. It is the policy of the DOT and the Texas Department of
Transporiation (henceforth the "Department”) that DBEs, as defined in
49 CFR Part 26, Subpart A and the Department’s DBE Program, shall
have the opportunity to participate in the performance of contracts financed
in whole or in part with Federal funds. The DBE requirements of 49 CFR
Part 26, and the Department's DBE Program, apply to this contract as
follows: -

a. The prime contractor (Contractor) will solicit DBEs through reascnable
and available means, as defined in 48 CFR Part 26, Appendix A and the
approved DBE Program, or show a good faith effort to meet the DBE goal
for this contract.

b. The Contractor, sub-recipient or subcontractor shall not discriminate on
the basis of race, color, national origin, or sex in the performance of this
contract. The Contractor shall carry out applicable requirements of
43 CFR Part 26 in the award and administration of DOT financially
assisted contracts. Failure by the Contractor to carry out these
requirements is a material breach of this contract, which may resuit in the
termination of this contract or such other remedy as the Entity deems
appropriate subject to review by the Department.

c. The requirements of this Special Provision shall be physically included in
any subconfract.

d. By signing the contracl proposal, the Bidder is certifying that the DBE
goal as stated in the proposal will be met by obtaining commitments from
eligible DBEs or that the Bidder will provide acceptable evidence of good
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faith effort to meet the commitment. The Entity will determine the
adequacy of a Contractor's efforts to meet the contract goal, within
10 business days, excluding national holidays, from receipt of the
information outlined in this Special Provision under Article A.3,
"Contractor's Responsibilities." If the requirements of Article A.3 are met,
the conditional situation will be removed and the contract will be
forwarded to the Contractor for execution.

2. Definitions.

o

"Department” means the Texas Department of Transportation.

"DOT" means the U.S. Department of Transportation, including the Office
of the Secretary, and including the operating administrations, i.e. the
Federal Highway Administration (FHWA), the Federal Transit
Administration (FTA), and the Federal Aviation Administration (FAA).

"Federal-Aid Contract” is any contract between the Texas Department of
Transportation and a Contractor at any tier, or Entity and a Contractor at
any tier which is paid for in whoie or in part with DOT financial
assistance.

“Entity” means local government agency, MPO, RMA, etc.

"DBE Joint Venture" means an association of a DBE firm and 1 or more
other firm(s) to carry out a single business enterprise for profit for which
purpose they combine their property, capital, efforts, skills and
knowledge, and in which the DBE is responsible for a distinct, clearly
defined portion of the work of the contract and whose share in the capital
contribution, control, management, risks, and profits of the joint venture
are commensurate with its ownership interest.

"Disadvantaged Business Enterprise" or "DBE" means a firm certified
through the Texas Unified Certification Program in accordance with
49 CFR Part 26 Subparts D and E.

"Good Faith Effort” means efforts to achieve a DBE goal or other
requirement of 49 CFR Part 26 Subpart C and this Special Provision
which, by their scope, intensity, and appropriateness to the objective, can
reasonably be expected to fulfill the program requirement.

"Manufacturer" is a firm that operates or maintains a factory or
establishment that produces, on the premises, the materials, supplies,
articles, or equipment required under the contract and of the general
character described by the specifications.

"Regular Dealer" is a firm that owns, operates, or maintains a store,
warehouse, or other establishment in which the materials, supplies,
articles or equipment of the general character described by the
specifications and required under the contract are bought, kept in stock,
and regularly sold or leased to the public in the usual course of business.
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To be a Regular Dealer, the firm must be an established, regular
business that engages in, as its principal business and under its own
name, the purchase and sale or lease of the products in question.

A Regular Dealer in such bulk items as steel, cement, gravel, stone, and
petroleum products need not keep such products in stock if it owns and
operates distribution equipment for the products. Any supplementing of
Regular Dealer's own distribution equipment shall be by a long-term
lease agreement and not on an ad hoc or contract-by-contract basis.
*Brokers, packagers, manufacturers' representatives, or other persons
who arrange or expedite transactions shall not be regarded as a Regular
Dealer.

*'Broker" is an intermediary or middleman that does not take possession
of a commodity or act as a Regular Dealer selling to the public.

i- "Race-neutral DBE Participation” means any participation by a DBE
through customary competitive procurement procedures.

k. "Race-conscicus” means a measure or program that is focused
specifically on assisting only DBEs, including women-owned DBEs.

I. "Texas Unified Certification Program" or "TUCP" provides one-stop
shopping to applicants for certification in their region, such that
applicants are required to apply only once for a DBE certification that will
be honored by all recipients of federal funds in the state. The TUCP by
Memorandum of Agreement established six member entities, including
TxDOT, to serve as certifying agents for Texas in specified regions.
Applicants for DBE certification may be directed to the TUCP internet site
for more information at:

/lwww txdot.gov/business/business_outreach/tucp.htm

3. Contractor's Responsibilities. These requirements must be satisfied by the
Contractor.

a. After conditional award of the contract, the Contractor shall submit a
completed Form No.SMS.4801, "DBE Commitment Agreement" for each
DBE he/she intends to use to satisfy the DBE goal or a good faith effort to
explain why the goal could not be reached, so as to arrive in the Entity’'s
contracting office not later than 5:00 p.m. on the 10" business day,
excluding national heolidays, after the conditional award of the contract.
When requested, additional time, not to exceed seven (7) business days,
excluding national holidays, .may be granted based on documentation
submitted by the Contractor. The Entity shall submit the DBE
Commitment Agreement package to the Department's Office of Civil
Rights in Austin, Texas not later than 5:00 p.m. on the 30th business day,
excluding national holidays, after the conditional award of the contract.
The DBE Commitment Agreement package is subject to review, comment
and approval by TxDOT prior to and as a condition of execution of the
contract.
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b. DBE prime contractors who subcontract with DBEs may receive credit
toward the DBE goal for work performed by the DBE's own forces and
work subcontracted to DBEs. A Contractor must make a good faith effort
to meet the goals. In the event a DBE prime subcontracts to a non-DBE,
that information must be reported on Form No. SMS.4902. The completed
form is provided to the Entity with a copy to the TxDOT District Office
responsible for overseeing the project.

¢. A Contractor who cannot meet the contract goal, in whole or in part, shall
make adequate good faith efforts to obtain DBE participation as so stated
and defined in 49 CFR Part 26, Appendix A. The following is a list of the
types of action that may be considered as good faith efforts. It is not
intended to be a mandatory checklist, nor is it intended to be exclusive or
exhaustive. Other factors or types of efforts may be relevant in
appropriate cases.

¢ Soliciting through all reasonable and available means (e.g. attendance
at pre-bid meetings, advertising, and/or written notices) the interest of
all certified DBEs who have the capability to perform the work of the
contract. The solicitation must be done within sufficient time to allow
the DBEs to respond to it. Appropriate steps must be taken to follow
up initial solicitations to determine, with certainty, if the DBEs are
interested.

» Selecting portions of the work to be performed by DBEs in order to
increase the likelihood that the DBE goals will be achieved. This
includes, where appropriate, breaking out contract work items into
economically feasible units to facilitate DBE participation, even when
the Contractor might otherwise prefer to perform the work items with
its own forces. o

e Providing interested DBEs with adequate information about the plans,
specifications, and requirements of the contract in a timely manner to
assist them in responding to a solicitation.

e Negotiating in good faith with interested DBEs to make a portion of the
work available to DBE subcontractors and suppliers and select those
portions of the work or material needs consistent with the available
DBE subcontractors and suppliers, so as to facilitate DBE
participation. Evidence of such negotiations includes the names,
addresses, and telephone numbers of DBEs that were considered; a
description of the information provided regarding the plans and
specifications for the work selected for subcontracting; and evidence
as to why additional agreements could not be reached for DBEs to
perform the work.

¢ A Bidder using gocod business judgment would consider a
number of factors in negotiating with subcontractors, including DBE
subcontractors, and would take a firm price and capabilities as well as
contract goals into consideration. However, the fact that there may be
some additional cost involved in finding and using DBEs is not in itself
sufficient reason for a Bidders failure to meet the Contract DBE goal
as long as such cost are reasonable. Also, the ability or desire of the
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Contractor to perform the work of the contract with its own
organization does not relieve the Bidder of the responsibility to make
good faith effort. Contractors are not, however, required to accept
higher quotes from DBEs if the price difference is excessive or
unreasonable.

* Not rejecting DBEs as being unqualified without sound reasons based
on a thorough investigation of their capabilities. The Contractor's
standing within its industry, membership in specific groups,
organizations, or associations and political or social affiliations (for
example union vs. nonunion employee status) are not legitimate cause
for the rejection or non-solicitation of bids and the Contractors efforts
to meet the project goal.

« Making efforts to assist interested DBEs in obtaining bonding, lines of
credit, or insurance as required by the recipient or Contractor.

» Making efforts to assist interested DBEs in obtaining necessary
equipment, supplies, materials, or related assistance or services.

» Effectively using the services of available minority/women community
organizations; minority/women Contractors' groups; local, state, and
Federal minority/women business assistance offices; and other
organizations as allowed on a case-by-case basis to provide
assistance in the recruitment and placement of DBEs.

¢ If the Entity determines that the Contractor has failed to meet the
good faith effort requirements, the Contractor will be given an
opportunity for reconsideration by the TxDOT District Office
responsible for overseeing the project. Opportunity for further appeals
will be addressed by the TxDOT Office of Civil Rights.

. Should the Bidder to whom the contract is conditionally awarded refuse,
neglect or fail to meet the DBE goal or comply with good faith effort
requirements, the Entity can take remedial financial action as provided by
the Entity’s/Department'’s rules or practices or reference to 43 TAC §9.56,
as a guideline when the Entity does not have uniform rules or practices
for non-compliance with the terms of its contracts.

All contract and project information shall be submitted directly to the
Entity and with a copy to the TxDOT District or Office responsible to
oversee the project. -

. The Contractor shall not terminate for convenience a DBE subcontractor
named in the commitment submitted under Article A 3.a. of this Special
Provision. Prior to terminating or removing a DBE subcontractor named in
the commitment, the Contractor shall make a good faith effort to replace a
DBE subcontractor that is unable to perform successfully with another
DBE to the extent needed to meet the contract goal. The Contractor shall
submit a completed Form No.4901, "DBE Commitment Agreement,” and
Form No. 2228 "Disadvantaged Business Enterprise {DBE) Request for
Substition for the substitute DBE firm(s). Any substitution of DBEs shall
be subject to approval by the Entity. Prior to approving the substitution,
the Entity will request a statement from the DBE about the circumstances
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of its subcontract’'s termination. The contractor must have a written
consent prior to substitution. A copy of all documentation shall be
provided to the TxDOT District Office responsible to oversee the project.

The Contractor shall designate a DBE liaison officer who will administer
the Contractor's DBE program and who will be responsible for
maintenance of records, reporis, efforts and contacts made to
subcontract with DBEs.

Contractors are encouraged to investigate the services offered by banks
owned and controlled by disadvantaged individuals and to make use of
these banks where feasible.

Eligibility of DBEs.

The member entities of the TUCP certify the eligibility of DBEs and DBE
joint ventures to perform DBE subcontract work on DOT financially
assisted contracts.

The Department maintains the Texas Unified Certification Program DBE
Directory containing the names of firms that have been certified to be
eligible to participate as DBE's on DOT financially assisted contracts.
This Directory is available from the Department's OCR. An update of the
Directory can be found on the Internet at

http://www.dot.state.tx us/business/tucpinfo.htm.

Only DBE firms certified at the time commitments are submitted are
eligible to be used in the information furnished by the Contractor as
required under Article A.3.a. and 3.g. above. For purposes of the DBE
goal on this project. DBEs will only be allowed to perform work in the
categories of work for which they are certified.

Only DBE firms certified at the time of execution of a contract,
subcontract, or purchase order are eligible for DBE goal participation.

Determination of DBE Participation. When a DBE participates in a contract,
only the values of the work actually performed by the DBE, as referenced
below, shall be counted by the Contractor toward DBE goals:

The total amount paid to the DBE for work performed with the DBE’s own
forces is counted toward the DBE goal. When a DBE subcontracts part of
the work of its contract to another firm, the value of the subcontracted
work may be counted toward DBE goals only if the subcontractor is itself
a DBE. Work that a DBE subcontracts to a non-DBE firm does not count
toward DBE goals. -

A Centractor may count toward its DBE geal a portion of the total value of
the contract amount paid to a DBE joint venture equal to the distinct,
clearly defined portion of the work of the contract performed by the DBE.

(1) A Contractor may count foward its DBE goal only expenditures to
DBEs that perform a commercially useful function (CUF) in the work of
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a contract or purchase order. A DBE is considered to perform a CUF
when it is responsible for execution of the work of the contract and is
carrying out its responsibilities by actually performing, managing, and
supervising the work involved. To perform a CUF, the DBE must also
be responsible, with respect to. materials and supplies used on the
contract, for negotiating price, determining quality and quantity,
ordering the material, and installing (where applicable) and paying for
the material itself.

A minimum of one CUF Project Site Review {(CUFPSR) will be
conducted by the Entity using Department Form 2182 on all DBE firms
working on the project.

In accordance with 49 CFR Part 26. Appendix A. guidance concerning
Good Faith Efforts, Contractors may make efforts to assist interested
DBEs in obtaining necessary equipment, supplies, materials, or
related assistance or services. Contractors may not however,
negotiate the price of materials or supplies used on the contract by
the DBE, nor may they determine quality and quantity, order the
materials themselves, nor install the materials (if applicable), or pay
for the material themselves. Contractors however, may share the
quotations they receive from the material supplier with the DBE firm,
so that the DBE firm may negotiate a reasonable price with the
material supplier.

In all cases, Contractor or other non-DBE subcontractor assistance will
not be credited toward the DBE goal.

(2} A DBE does not perform a CUF if its role is limited to that of an extra
participant in a transaction, contract, or project through which funds
are passed in order to obtain the appearance of DBE participation.

Consistent with industry practices and the DOT/Department's DBE
program, a DBE subcontractor may enter into second-tier
subcontracts, amounting up to seventy percent (70%) of their contract.
Work subcontracted to a non-DBE does not count towards DBE goals.
If a DBE does not perform or exercise responsibility for at least thirty
percent (30%) of the total cost of its contract with its own work force,
or the DBE subcontracts a greater portion of the work of a contract
than would be expected on the basis of normal industry practice for
the type of work involved, it will be presumed that the DBE is not
performing a CUF.

(3) A DBE trucking firm who is certified as a DBE is considered to be
performing a CUF when the DBE is responsible for the management
and supervision of the entire trucking operation on a particular
contract and the DBE itself owns and operates at least one (1) fully
licensed, insured, and operational truck used on the contract.

(a) The entity shall verify ownership of all trucks prior to commencement of
work of the DBE trucking firm.
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(b) The Contractor receives credit for the total value of the
transportation services the DBE provides on a contract using
trucks it owns, insures, and cperates with drivers it empioys.

(¢) The DBE may lease trucks from another DBE firm, including an
ownher operator who is certified as a DBE. The DBE who leases
trucks from another DBE receives credit for the total value of the
transportation services the lessee DBE provides on the Contract.

(d) The DBE may also lease trucks from a non-DBE firm, including
from an owner-operator. The DBE who leases trucks from a
non-DBE is entitled to credit for the total value of transportation
services provided by non-DBE lessees not to exceed the value of
transportation services provided by the DBE-owned trucks on its
sub-contract. Additional participation by non-DBEs receive credit
only for the fee or commission it receives as result of the lease
arrangement.

{(e) A lease must indicate that the DBE has exclusive use of and
control over the trucks giving the DBE absolute priority for use of
the leased trucks. Leased trucks must display the name and
identification number of the DBE.

(f) The DBE Trucking Firm shail submit Form 2371, “Trucking Credit
Worksheet”, within 10 calendar days of the end of the month to
the Prime Contractor. The prime shall submit a copy of Form
2371 with the DBE Monthly Progress Report.

{4) When a DBE is presumed not to be performing a CUF the TxDOT
District Office responsible to oversee the project will be notified. The
DBE may present evidence to rebut this presumption.

. A Contractor may count toward its DBE goals expenditures for materials
and supplies obtained from a DBE. manufacturer, provided that the DBE
assumes the actual and contractual responsibility for the materials and
supplies. Count expenditures with DBEs for materials or supplies toward
DBE goals as provided in the following:

(1) If the materials or supplies are obtained from a DBE manufacturer,
count 100% of the cost of the materials or supplies toward DBE goals.
{The definition of a DBE manufacturer is found at Article A.2.h. of this
Special Provision.)

(2} If the materiais or supplies are purchased from a DBE Regular Dealer,
count 60% of the cost of the materials or supplies toward DBE goals.
{The definition of a DBE Regular Dealer is found at Article A.2.i. of
this Special Provision.)

{3} With respect to materials or supplies purchased from DBE which is
neither a manufacturer nor a Regular Dealer, count the entire amount
of fees or commissicns charged for assistance in the procurement of
the materials and supplies, or fees or transportation charges for the
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delivery of materials or supplies required on a job site, toward DBE
goals, provided you determine the fees to be reasonable and not
excessive as compared with fees customarily allowed for similar
services. Do not count any porticn of the cost of the materials and
supplies themselves toward DBE goals.

(4) Count the entire amount of fees or commissions charged by a DBE
firm for providing a bona fide service, such as professional, technical,
consultant or managerial services, or for providing bonds or insurance
specifically required for the performance of a DOT financially assisted
contract, toward DBE gcals, provided you determine the fee to he
reasonable and not excessive as compared with fees customarily
allowed for similar services.

d. Should the DBE firm request assistance in the form of a joint check and the
contractor chooses to assist the DBE firm, other than a manufacturing
material supplier or Regular Dealer, the Contractor may act solely as a
guarantor by use of a two-party check for payment of materials to be
used on the project by the DBE. The material supplier must invoice the
DBE who will present the invoice to the Contractor. The Contractor may
issue a joint check to the DBE and the material supplier and the DBE firm
must issue the remittance to the material supplier. No funds shall go
directly from the Contractor to the material supplier. The DBE firm may
accept or reject this joint checking arrangement.

The Contractor must obtain approval from the Entity, prior to
implementing the use of joint check arrangements with the DBE. The
Contractor shall submit to the Entity, Joint Check Approval Form 2178
and provide copies of cancelled joint checks to the Entity upon request if
the joint check arrangement is approved. No DBE goal credit will be
allowed for the cost of DBE materials that are paid by the Contractor
directly to the material supplier. A copy of the completed form is to be
provided to the TxDOT District Office responsible for overseeing the
project.

e. No DBE goal credit will be allowed for supplies and equipment the DBE
subcontractor leases from the contractor or its affiliates.

f. No DBE goal credit will be allowed for the period of time determined by
the Entity that the DBE was not performing a CUF. The denial period of
time may occur before or after a determination has been made by the
Entity. In case of the denial of credit for non-performance of a CUF of a
DBE, the Contractor will be required to provide a substitute DBE to meet
the contract goal or provide an adequate good faith effort when applicable
and as required under Article A.3.e.

Recerds and Reports.

a. The Contractor shall submit monthly reports, after work begins, on DBE
payments to meet the DBE goal and for DBE race-neutral participation.
Report payments made to non-DBE firms. The monthly report is to be
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sent to the Entity with a copy to the TxDOT District Office responsible to
oversee the project. These reports will be due within fifteen (15) days
after the end of a calendar month. These reports will be required until all
DBE subcontracting or material supply activity is completed. Form
No. SMS.4903, DBE Progress Report, is to be used for monthly reporting.
Form No. SMS.4904, DBE Final Report, is to be used as a final summary
of DBE payments submitted upon completion of the project. The original
final report must be submitted to the Entity with copies to the TxDOT
District Office responsible for overseeing the project and to the TxDOT
Office of Civil Rights. These forms may be obtained from the Department
or may be reproduced by the Contractor. The Entity may verify the
amounts being reported as paid to DBEs by requesting copies of
cancelled checks paid to DBEs on a random basis. Cancelled checks
and invoices should reference the Entity’s or Department's project
number, as applicable.

b. DBE subcontractors and/or material suppliers should be identified on the
monthly report by Vendor Number, name, and the amount of actual
payment made to each during the monthly period. Negative reports are
required when no activity has occurred in a monthly period.

¢. All such records must be retained by the Contractor and the Entity for a
minimum of four (4) years following completion of the contract work, and
shall be available at reasonable times and places for inspection by
authorized representatives of the Department or the DOT operating
administration.

d. Prior to receiving final payment, the Contractor shall submit Form
No. SMS.4904. DBE Final Report. If the DBE goal requirement is not met,
documentation supporting Good Faith Efforts, as outlined in Article A.3.c.
of this Special Provision, must be submitted with the DBE Final Report. A
copy of the completed form is provided to the TxDOT District Office
responsible for overseeing the project.

7. Compliance of Contractor.

a. To ensure that DBE requirements of this DOT financially assisted contract
are complied with, the Entity will monitor the Contractor's efforts to
involve DBEs during the performance of this contract. This will be
accomplished by a review by the Entity of monthly reports submitted to
the Entity by the Contractor indicating his progress in achieving the DBE
contract goal and by compliance reviews conducted on the project
site by the Entity and by the Department, as needed.

b. The Contractor shall receive credit toward the DBE goal based on actual
payments to the DBE subcontractor. The Contractor shall notify the Entity
if it withholds or reduces payment to any DBE subcontractor. The
Contractor shall submit an affidavit detailing the DBE subcontract
payments prior to receiving final payment for the contract. Copies of
these documents will be provided to the Entity and to the TxDOT District
Office responsible for overseeing the project.
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Article B.
1.

Contractors’ requests for substitutions of DBE subcontractors shall be
accompanied by a detailed explanation which should substantiate the
need for a substitution. The Contractor may not be allowed to count work
on those items being substituted toward the DBE goal prior to approval of
the substitution from the Entity.

The Contractor is prohibited from providing work crews and equipment to
DBEs. DBE Goal credit for the DBE subcontractors leasing of equipment
or purchasing of supplies and/or materials from the Contractor or its
affiliates is not allowed. '

When a DBE subcontractor, named in the commitment under Article
A.3.a. of this Special Provision, is terminated or fails to complete its work
on the contract for any reason, the Contractor is required to make good
faith efforts to find another DBE subcontractor to substitute for the
original DBE. These good faith efforts shall be directed at finding another
DBE to perform at least the same amount of work under the contract as
the DBE that was terminated, to the extent needed to meet the contract
goal.

A Contractor's failure to comply with the requirements of this Special
Provision shall constitute a material breach of the contract. In such a
case, the Entity or the Department, as appropriate, reserves the right to
terminate the contract; to deduct the amount of DBE goal not
accomplished by DBEs from the money due or to become due the
Contractor, or such other remedy or remedies as the Entity deems
appropriate, subject to review by the Department.

Race-Neutral Disadvantaged Business Enterprise Participation.

Policy. It is the policy of the DOT that Disadvantaged Business Enterprises
(DBE), as defined in 49 CFR Part 26 Subpart A, be given the opportunity to
compete fairly for contracts and subcontracts financed in whole or in part
with Federal funds and that a maximum feasible portion of the Department's
overall DBE goal be met using race-neutral means.

a.

If there is no DBE goal, the DBE requirements of 49 CFR Part 26, apply
to this contract as follows:

The Contractor will offer DBEs as defined in 49 CFR Part 26, Subpart A,
the opportunity to compete fairly for contracts and subcontractors
financed in whole or in part with Federal funds.

The Contractor, subrecipient or subcontractor shall not discriminate on
the basis of race, color, national origin, or sex in the performance of this
contract. The Contractor shall carry out applicable requirements of
49 CFR Part 26 in the award and administration of DOT financially
assisted contracts. Failure by the Contractor to carry out these
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requirements is a material breach of this contract, which may result in the
termination of this contract or such other remedy as the Entity deems
appropriate, subject to review by the Department.

2. Reports. Race-Neutral DBE participation on projects with no DBE goal shall
be reported on Form No. SMS.4903, DBE Progress Report and submitted to
the Entity each month and at project completion. Copies of payment
documents should be sent to the TxDOT District Office responsible for
project oversight. Payments to DBE firms are reported on Form
No. SMS.4903 are subject to the requirements of Article A.5, "Determination
of DBE Participation."

12 7-6-2010
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ATTACHMENT D

DBE Program Compliance Guidance
for
Local Government Agencies

OVERVIEW:

The DBE Program as authorized by 49 CFR. Part 26 ensures nondiscrimination
in the award and administration of United States Department of Transportation
contracts. The DBE Program applies to a Local Government Agency’s highway
contracts, funded in part or whole, from federal funds received through TxDOT
and the Federal Highway Administration (FHWA}. A Local Government Agency
(LGA) may use TxDOT's DBE Program through a Memorandum Of
Understanding (MOU). The MOU is the agreement that allows LGA’s to use
TxDOT's DBE Program and identifies the responsibility of each LGA as it
pertains to DBE Program.

DBE annual goals are established by the Business Opportunity Programs Office
(BOP) for the department’'s DBE Federal-Aid Highway Construction Programs.
Individual contract goals are established by LGA with input from the BOP Office.

The BOP Office is responsible for administering the department’'s DBE Program.
The BOP office, in conjunction with the LGA, will be responsible for monitoring
the DBE Program and ensuring compliance. In an effort to effectively monitor the
DBE Program, the DBE Program Compliance Guidance has been created and
implemented. The LGAs will play a vital role in ensuring proper administration
and compliance with the DBE Program.

GENERAL DBE PROGRAM PROCESS:

Annually, BOP will develop an overall goal for DBE participation in projects
receiving federal funds. The objective is to achieve as much of the goal through
‘race-neutral” means as practical. This means that DBEs will participate in
projects in the routine course of business and a specific project goal will not be
assigned. If sufficient DBE participation is not anticipated through race-neutral
means, “race-conscious” provisions are implemented and individual projects
goals are assigned based on the availability of DBE firms to perform work within
the scope of the project. In Fiscal Year 2005 and 2006, approximately one-half
of the overall goal was achieved by race-neutral means.

The most current version of the DBE Special Provision is included in the bid
documents of all federally funded projects. The Provision is divided into race-
conscious and race-neutral sections. Race-neutral projects do not have a
specific project goal while race-conscious projects will have a minimum goal to
be achieved by the contractor to assure compliance with the terms of the
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contract. The goal will be a percentage of the contract amount and is listed in the
bid documents.

For projects with a goal, the contractor must submit a list of DBE firms the
contractor commits to use to fulfill the goal as stated in the DBE Special
Provisions. Once approved, this list forms the basis for project monitoring. The
LGA monitors all federally funded projects that have DBE work to be counted
toward meeting the annual goal. Monitoring is similar for race-neutral and race-
conscious projects, but additional steps are required on race-conscious projects
when the contractor does not meet the project goal or wants to substitute DBE
firms for those listed in the contractor's commitment.

At the end of the project, actual DBE participation is totaled and credited to the
annual goal for both race-neutral and race-conscious projects. Monitoring
throughout the project gives assurance that credit is given for work accomplished
in compliance with the specifications and statutes.
DBE PROGRAM COMPLIANCE GUIDANCE:
There are three key documents used in implementation and management of the
DBE Program,; the actual program as approved by FHWA, the current Special
Provision to be included in all projects with federal funds, and a TxDOT Standard
Operating Procedures Manual (SOP). This SOP contains the following Sections:
A. DBE Certification Program
B. Withdrawal, Denial, Surrender, Decertification and Appeal Program

Goal Setting, Counting DBE Participation, and Data Reporting

DBE Commitments, Good Faith Efforts, and Substitutions/Replacements

o o

E. Joint Check Agreements
F. Prompt Payment and Retainage Monitoring and Enforcement
G. Commercially Useful Function Program Review

H. DBE Third Party Challenges



SECTION A: DBE CERTIFICATION PROGRAM
SECTION B: WITHDRAWAL, DENIAL, DECERTIFICATION, AND APPEAL
PROGRAM PROCEDURES

General: In regards to Section A and B, the LGA does not have any
responsibility regarding the DBE Certification Program as it relates to
certification, withdrawal, denial, decertification and certification appeal
procedures. As such, Section A and B are not part of the DBE Program
Guidance for LGA.

Local Government Agency Procedures: The BOP Office and other TUCP
Certifying Agencies have primary responsibility for ail DBE certification actions.
The LGA does not have any direct responsibility but may be requested to provide
information or assistance to BOP or other TUCP Certifying Agencies regarding
DBEs that are working on LGA federally-funded projects.

The LGA must be familiar with the TxDOT internet site www.dot.state.tx.us, TUCP
Directory and use the information as appropriate for their monitoring activities.



SECTION C: GOAL SETTING, COUNTING DBE PARTICIPA ON, AND DATA
REPORTING

General: BOP is responsible for developing TxDOT's annual goal for DBE
participation in projects funded by FHWA. The annual goal is comprised of race-
neutral and race-conscious participation. For race-conscious participation, the
LGA will assign a DBE goal for appropriate projects.

Work completed by a DBE will be counted toward the overall goal if the work is
actually performed by the DBE (i.e. the DBE performs a “Commercially Useful
Function” (CUF). CUF monitoring is discussed elsewhere in this document.

By special provision, the contractor must maintain certain records and submit
certain reports. The contractor’'s records must be made available to LGA,
TxDOT and FHWA on request. The following reports are submitted to LGA:

1. DBE Program Commitment Agreement Form

2. DBE Monthly Project Report

3. DBE DBE/HUB Final Report

4. Prompt Payment Cerlification

Local Government Agency Procedures:

O Step 1 - Receive reports from the various sources and distribute as
appropriate. The original of all reports should be kept with the official
project records. '

O Step 2 - Verify the accuracy of DBE payments by comparing the
DBE Monthly Progress Report to the Prompt Payment Certification.

O Step 3 — Keep a running total of actual payments to DBE firms by
entering information from DBE Monthly Project Report in
subcontractors monitoring system.

O Step 4 — Review the contractor's DBE DBE/HUB Final Report to
ensure that DBE/SBE contract requirements have been satisfied.



SECTION D: DBE COMMITMENTS, GOOD FAITH EFFORTS, AND
SUBSTITUTION REPLACEMENTS

General: This Section does not apply to race-neutral projects.

For projects with a specified percentage DBE goal, contractors make a
commitment to meet the goal by signing the proposal and submitting a bid. Once
the low bidder is determined and the contract is conditionally awarded, the
contractor must submit a DBE Commitment Agreement Form or a Pre-Good
Fajth Effort Review. The DBE Commitment Agreement Form lists bid items and
DBEs the contractor intends to use to fulfill the project DBE goal. The DBE
Commitment Agreement Form is reviewed by the LGA to determine the
appropriate DBE credit that will be allowed for each DBE. DBE Material Suppliers
and Truckers have to provide the documentation at the time of commitment that
supports the level of DBE credit that will be approved for each DBE. The
contractor submits a Pre-Good Faith Effort Review if they believe they made
every reasonable effort to do so but still cannot commit to meeting the goal. In
either case, the form is submitted to the LGA for their action.

During the life of the project, LGA monitors the contractor’s progress toward
meeting the goal. If it appears that the goal may not be achieved, the contractor
must show that they made a Good Faith Effort (GFE) to meet the goal. If
justified, the GFE is approved. The contractor may also request that a different
firm be substituted for one named in the DBE Commitment Agreement Form. The
BOP Office will conduct periodic reviews of the LGA’s projects to ensure
compliance with the DBE Program requirements.

Local Government Agency Procedures:

Contract award

O Step 1 — LGA receives appropriate submission from the contractor
and renders final compliance determination. LGA will keep informed
of any adverse issues encountered during their review and approval
process. After all issues are resolved, LGA approves contractor's
commitment, enters information into their subcontractor monitoring
system, and notifies the prime, and the DBE of their approval.

O Step 2 — Contractor assures that a copy of DBE Commitment
Agreement Form or Nolification of Compliance Letter is transmitted to
the project personnel for inclusion in the project records and for use
in monitoring during construction.

Post GFE Review
O Step 1 - Determine actual goal achievements at the end of the

project by reviewing their subcontractor monitoring programs, the



final estimate, and the Contractor's DBE/HUB Final Report. If the
contractor did not meet the specified DBE goal, start Post GFE
review by having the project personnel send the contractor a Post
Award GFE Information Request Letter.

O Step 2 - Assist the project personnel as requested in analyzing the
contractor's documentation of GFE.

O Step 3 - If the contractor's GFE is deficient, notify the contractor in
writing, giving the contractor an opportunity to appeal the
determination and/or provide additional information.

O Step 4 — Complete a Post-GFE Review Report and prepare final
disposition. Provide the BOP Office with a copy of the final
disposition.

Substitutions/Replacements
O Step 1 — Review documentation associated with the contractor's
request.
o DBE Commitment Agreement for DBE to be substituted. Assure
that the contractor provides all of the information requested.
o Wiritten justification from the contractor listing reasons the DBE is
being substituted.
O Step 2 - Verify accuracy of the contractor's documentation by
discussing circumstances with the project personnel as necessary.
O Step 3 - Request a written statement from the DBE acknowledging
they are being replaced. Consider any additional information the
DBE may offer.
[0 Step 4 — Determine whether the contractor is in compliance with the
DBE special provision.
O Step 5 — Prepare a Substitution Form and send to the project
personnel for approval.



SECTION E: JOINT CHECK AGREEMENTS

General: The contractor may choose to assist a DBE firm by acting as a
guarantor for payment of materials used by a DBE by the use of joint checks. To
be eligible, the contractor must make joint checks available to all subcontractors
and the DBE must agree to the arrangement. The contractor issues a joint check
to the DBE and the material supplier and the DBE must issue the joint check to
the material supplier. If approved by the LGA, this arrangement does not count
against the DBE goal.

Local Government Agency Procedures:

O Step 1 — Project personnel receives DBE Joint Check Approval from
the contractor. Assist the project personnel in determining
compliance with the Special Provision as requested. Project
personnel sends signed Approval to the contractor by letter with
copies to the DBE.

O Step 2 — Compare the DBE Monthly Progress Report and Prompt
Payment Certification Form for reasonable consistency.

O Step 3 — Request a copy of cancelled joint checks for the months the
contractor issued a joint check to each DBE with an approved DBE
Joint Check Approval. Review the joint checks to ensure that
payment was processed through the DBE.

O Step 4 - If two consecutive reviews for the same DBE show no
discrepancies, the LGA may reduce the frequency of requesting
copies of cancelled joint checks.

O Step 5 — Submit compliance questions to BOP for assistance as
necessary. '



SECTION F: PROMPT PAYMENT AND RETAINAGE MONITORING AND
ENFORCEMENT

General: The contractor is paid for satisfactorily completed work every month
through the monthly estimate process. This payment is for the work the
contractor and all subcontractors perform. The contractor must pay
subcontractors for the satisfactorily completed work within 10 days after the
contractor receives payment for the subcontractors work from LGA.

Retainage is an amount of money withheld to ensure that the contractor fulfills all
contract requirements, including submitting all documents at the end of the
project. Retainage normally ranges from 3% — 5% of the amount paid and is not
released until the final estimate is processed. It is common practice for the
contractor to withhold retainage from their subcontractors. However, the
contractor must release the total amount retained when the subcontractor
satisfactorily completes all their work on the project. Depending on the scope of
the subcontract, this may occur long before all work on the contract is finished.

Local Government Agency Procedures:

O Step 1 - The project personnel receives a monthly Prompt Payment
Certification from the contractor before the end of the month following
receipt of payment from the LGA. This certification is kept in the
project records and will be used only for dispute resolution.

O Step 2 — Assist the project personnel as requested in the event a
subcontractor aileges they did not receive prompt payment from the
contractor. The project personnel must have the complaint in writing.

O Step 3 - During visits to the project site, randomly spot check
whether certifications are received in the time specified. Take
appropriate action if non-compliance issues are discovered.



SECTION G: COMMERCIALLY USEFUL FUNCTION REVIEW PROGRAM

General: Commercially Useful Function (CUF), is the term used to describe a
DBE'’s independence from the contractor. Over-reliance on a contractor brings a
DBE'’s CUF into question. To perform a CUF, the DBE must be responsible for
performing, managing, and supervising the work under its contract. The DBE
must also be responsible for negotiating prices for, ordering, installing, and
paying for material used in its work.

A contractor may only count the value of the work actually performed by a DBE
toward the DBE goal. A DBE may enter into second-tier subcontracts, up to 70%
of their contract. Work subcontracted to a non-DBE does not count towards the
DBE goals. If the DBE does not perform or exercise responsibility for at least
30% of the total cost of their contract with their own work force, it will be
presumed the DBE is not performing a CUF and none of the payments will be
counted toward the contract goal.

The DBE Special Provision contains a discussion of when the contractor can
count work by a DBE toward the goal.

Local Government Agency Procedures:

O Step 1 - For projects with a specified DBE goal, contact the project
personnel to ensure there is a copy of the DBE Program
Commitment Agreement Form on the project.

O Step 2 - For all projects, ask the project personnel to forward a copy
of all completed CUF On-Site Compliance Review Forms to the LGA.

O Step 3 — Project personnel will conduct at least one CUF review with
each DBE on the project. Their review is documented using a CUF
On-Site Compliance Review Form and should be performed as soon
as practical after the DBE starts work on the project.

O Step 4 — Periodically review the DBE Monthly Progress Report to
assure that the the initial CUF review is conducted on the project in a
timely manner. Contact the project personnel to discuss delays in
receipt of CUF reviews. Provide assistance to the project personnel
as requested and as work schedule allows.

O Step 5 - Project personnel should observe DBE work as part of their
normal inspection function. If the DBE’s practices change after the
initial CUF review, the project pérsonnel should complete the CUF
Project Site Review.

O Step 6 — Periodically visit the project site after CUF monitoring starts.
Discuss project personnel responsibilities and answer any questions
the project personnel poses. As time allows, conduct a CUF review
with project personnel and document using the CUF Project Site
Review form. Explain "red flags” to project personnel to enhance
their understanding of CUF.



O Step 7 - Collect questions concerning CUF and submit to LGA with
supporting documentation for their action. LGA will document their
determination and will transmit the final determination to the
contractor and the DBE. Forward to the project personnel for
inclusion in the project records.

BOP will conduct periodic reviews of projects to monitor the LGA’s compliance
with CUF requirements. :

10



SECTION H: DBE THIRD PARTY CHALLENGES

General: Anyone has the right to challenge the eligibility of a DBE firm. The

challenge must be in writing and contain information to support the challenge.
Responsibility for resolving the challenge lies with the TUCP certifying agency
that initially certified the DBE's eligibility.

Local Government Agency Procedures:
O Step 1 - Forward any third party challenges received by the LGA to

BOP. BOP will be responsible for identifying the appropriate TUCP
certifying agency that will handle the disposition of this challenge.
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ATTACHMENT E

FHWA-1273 - Revised May 1, 2012

REQUIRED CONTRACT PROVISIONS
FEDERAL-AID CONSTRUCTION CONTRACTS

. General

fl.  Nondiscrimination

Il Nonsegregated Facilities

V. Davis-Bacon and Related Act Provisions

V.  Contract Work Hours and Safety Standards Act
Provisions

VI.  Subletting or Assigning the Contract

VIl.  Safety: Accident Prevention

Vil False Statements Concerning Highway Projects

IX.  Implementation of Clean Air Act and Federal Water
Pollution Control Act

X Compliance with Govemmentwide Suspension and
Debarment Requirements

Xl.  Certification Regarding Use of Contract Funds for
Lebbying

ATTACHMENTS

A. Employment and Materials Preference for Appalachian
Development Highway System or Appalachian Local Access
Road Contracts (included in Appalachian contracts only)

. GENERAL

1. Form FHWA-1273 must be physically incorporated in each
construction contract funded under Title 23 (excluding
emergency contracts solely intended for debris removal). The
contractor {or subcontractor) must insert this form in each
subcontract and further require its inclusion in all lower tier
subcontracts (excluding purchase orders, rental agreements
and other agreements for supplies or services).

The applicable requirements of Form FHWA-1273 are
incorporated by reference for work done under any purchase
order, rental agreement or agreement for other services. The
prime contractor shall be responsible for compliance by any
subcontractor, lower-tier subcontractor or service provider.

Form FHWA-1273 must be included in all Federal-aid design-
build contracts, in all subcontracts and in lower tier
subcontracts (excluding subcontracts for design services,
purchase orders, rental agreements and other agreements for
supplies or services). The design-builder shalt be responsible
for compliance by any subcontractor, lower-tier subcontractor
or service provider.

Contracting agencles may reference Form FHWA-1273 in bid
proposal or request for proposal documents, however, the
Form FHWA-1273 must be physically incorporated (not
referenced) in all contracts, subcontracts and lower-tier
subcontracis (excluding purchase orders, rental agreements
and other agreements for supplies or services related to a
construction contract).

2. Subject to the applicability criteria noted in the following
sections, these contract provisions shall apply to all work
performed on the contract by the contractor's own organization
and with the assistance of workers under the contractor's
immediate superintendence and to all work performed on the
contract by piecework, station work, or by subcontract.

3. Abreach of any of the stipulations contained in these
Required Contract Provisions may be sufficient grounds for
withhoiding of progress payments, withholding of final
payment, termination of the contract, suspension / debarment
or any other action determined to be appropriate by the
contracting agency and FHWA,

4. Selection of Labor: During the performance of this contract,
the contractor shall not use convict labor for any purpose
within the limits of a construction project on a Federal-aid
highway unless it is labor performed by convicts who are on
parole, supervised release, or probation. The term Federal-aid
highway does notinclude roadways functionally classified as
local roads or rural minor collectors.

Il. NONDISCRIMINATION

The provisions of this section related to 23 CFR Part 230 are
applicable to all Federal-aid construction contracts and to all
related construction subcontracts of $10,000 or more. The
provisions of 23 CFR Part 230 are not applicable to material
supply, engineering, or architectural service contracts.

In addition, the contractor and all subcontractors must comply
with the following policies: Executive Order 11246, 41 CFR 60,
29 CFR 1625-1627, Title 23 USC Section 140, the
Rehabilitation Act of 1973, as amended (29 USC 794), Title VI
of the Civil Rights Act of 1964, as amended, and related
regulations including 49 CFR Parts 21, 26 and 27: and 23 CFR
Parts 200, 230, and 633.

The contractor and all subcontractors must comply with: the
requirements of the Equal Opportunity Clause in 41 CFR 60-
1.4(b} and, for all construction contracts exceeding $10,000,
the Standard Federal Equal Employment Opportunity
Construction Centract Specifications in 41 CFR 60-4.3.

Note: The U.S. Depariment of Labor has exclusive authority to
determine compliance with Executive Order 11246 and the
policies of the Secretary of Labor including 41 CFR 60, and 29
CFR 1625-1627. The contraciing agency and the FHWA have
the authority and the responsibility to ensure compliance with
Title 23 USC Section 140, the Rehabilitation Act of 1973, as
amended (29 USC 794), and Title VI of the Civil Rights Act of
1964, as amended, and related regulations including 49 CFR
Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633.

The following provision is adopted from 23 CFR 230, Appendix
A, with appropriate revisions to conform to the U.S.
Department of Labor (US DOL) and FHWA requirements.

1. Equal Employment Opportunity: Equal employment
opportunity (EEO) requirements not to discriminate and to take
affirmative action to assure equal opportunity as set forth
under laws, executive orders, rules, regulations (28 CFR 35,
29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 and 49 CFR 27}
and orders of the Secretary of Labor as modified by the
provisions prescribed herein, and imposed pursuant to 23
U.5.C. 140 shall constitute the EEQ and specific affirmative
action standards for the contractor's project activities under
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this contract. The provisions of the Americans with Disabilities
Act of 1990 (42 U.8.C. 12101 et seq.) set forth under 28 CFR
35 and 29 CFR 1630 are incorporated by reference in this
contract. In the execution of this contract, the contractor
agrees to comply with the following minimum specific
requirement activities of EEQ:

a. The contractor will work with the contracting agency and
the Federal Government to ensure that it has made every
good faith effort to provide equal opportunity with respect to all
of its terms and conditions of employment and in their review
of activities under the contract.

b. The contractor will accept as its operating policy the
following statement:

"It is the policy of this Company to assure that applicants
are employed, and that employees are treated during
employment, without regard to their race, religion, sex, color,
national origin, age or disability. Such action shall include:
employment, upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or
other forms of compensation; and selection for training,
including apprenticeship, pre-apprenticeship, and/or on-the-
job fraining.”

2. EEQ Officer: The contractor will designate and make
known to the contracting officers an EEO Officer who will have
the responsibility for and must be capable of effectively
administering and prometing an active EEQ program and who
must be assigned adequate authority and responsibility to do
S0,

3. Dissemination of Policy: All members of the contractor's
staff who are authorized to hire, supervise, promote, and
discharge employees, or who recommend such action, or who
are substantially involved in such action, will be made fully
cognizant of, and will implement, the contractor's EEQ policy
and confractual responsibilities to provide EEQ in each grade
and classification of employment. To ensure that the above
agreement will be met, the following actions wiil be taken as a
minimum:

a. Periodic meetings of supervisory and personnel office
employees will be conducted before the start of work and then
not tess often than once every six months, at which time the
contractor's EEQ policy and its implementation will be
reviewed and explained. The meetings will be conducted by
the EEQ Officer.

b. All new supervisory or personnel office employees will be
given a thorough indoctrination by the EEQ Officer, covering
all major aspects of the contractor's EEO obligations within
thirty days following their reporting for duty with the contractor.

c. All personnel who are engaged in direct recruitment for
the project will be instructed by the EEQ Officer in the
contractor's procedures for locating and hiring minerities and
women.

d. Notices and posters setting forth the contractor's EEQ
poficy will be placed in areas readily accessible to employees,
applicants for employment and potential employees.

e. The contractor's EEQ policy and the procedures to
implement such policy will be brought to the attention of
employees by means of meetings, employee handbooks, or
other appropriate means.

4. Recruitment: Whenz  ertising for employees, the
contractor will include in advertisements for employees the
notation: "An Equal Oppurwnity Employer.” All such
advertisements will be placed in publications having a farge
circulation among minorities and women in the area from
which the project work force would nomally be derived.

a. The contractor will, unless precluded by a valid
bargaining agreement, conduct systematic and direct
recruitment through public and private employee referral
sources likely to yield qualified minorities and women. To
meet this requirement, the contractor will identify sources of
potential minority group employees, and establish with such
identified sources procedures whereby minority and women
applicants may be referred to the contractor for employment
consideration.

b. In the event the contractor has a valid bargaining
agreement providing for exclusive hiring hall referrals, the
contractor is expected to observe the provisions of that
agreement to the extent that the system meets the coniractor’s
compliance with EEQ contract provisions. Where
implementation of such an agreement has the effect of
discriminating against minorities or women, or obligates the
contractor to do the same, such implementation violates
Federal nondiscrimination provisions.

¢. The contractor will encourage its present employees to
refer minorities and women as applicants for employment.
information and procedures with regard to referring such
applicants will be discussed with employees.

5. Personnel Actions: Wages, working conditions, and
employee benefits shall be established and administered, and
personnel actions of every type, including hiring, upgrading,
promotion, transfer, demotion, layoff, and termination, shall be
taken without regard to race, color, religion, sex, national
origin, age or disability. The following procedures shall be
followed:

a. The contractor will conduct periodic inspections of project
sites to insure that working conditions and employee facilities
do not indicate discriminatory freatment of project site
perscnnel.

b. The contractor will periodically evaluate the spread of
wages paid within each classification to determine any
evidence of discriminatory wage practices.

¢. The contractor will periodically review selected personnel
actions in depth to determine whether there is evidence of
discrimination. Where evidence is found, the contractor wifl
promptly take corrective action. If the review indicates that the
discrimination may extend beyond the actions reviewed, such
corrective action shall include ali affected persons.

d. The contractor will premptly investigate all complaints of
alleged discrimination made to the contractor in connection
with its obligations under this contract, will attempt to resolve
such complaints, and will take appropriate corrective action
within a reasonable time. If the investigation indicates that the
discrimination may affect persons other than the complainant,
such corrective action shalt include such other persons. Upon
completion of each investigation, the contractor will inform
every complainant of all of their avenues of appeal.

6. Training and Promotion:

a. The contractor will as
increasing the skitls of mir

tin locating, qualifying, and
ies and women who are



applicants for employment ¢r current employees. Such efforts
should be aimed at developing full journey level status
employees in the type of trade or job classification involved.

b. Consistent with the contractor's work force requirements
and as permissible under Federal and State regulations, the
contractor shall make full use of training programs, i.e.,
apprenticeship, and on-the-job fraining programs for the
geographical area of contract performance. In the event a
special provision for training is provided under this contract,
this subparagraph will be superseded as indicated in the
special provision. The contracting agency may reserve
training positions for persons who receive welfare assistance
in accordance with 23 L1.S.C. 140(a).

¢. The contractor will advise employees and applicants for
employment of available training programs and entrance
requirements for each.

d. The contractor will periodically review the training and
promotion potential of employees who are minorities and
women and will encourage eligible employees to apply for
such training and promotion.

7. Unions: If the contractor relies in whole or in part upon
unions as a source of employees, the contractor will use good
faith efforts to obtain the cooperation of such unions to
increase opportunities for minerities and women. Actions by
the contractor, either directly or through a contractor's
association acting as agent, will include the procedures set
forth below:

a. The contractor will use good faith efforts to develop, in
cooperation with the unions, joint training programs aimed
toward qualifying more minorities and women for membership
in the unions and increasing the skills of minorities and women
so that they may qualify for higher paying employment.

b. The contractor will use good faith efforts to incorporate an
EEQ clause into each union agreement to the end that such
union will be contractually bound to refer applicants without
regard to their race, color, religion, sex, national origin, age or
disability.

¢. The contractor is to obtain information as to the referral
practices and policies of the labor union except that to the
extent such information is within the exclusive possession of
the labor union and such labor union refuses to furnish such
information to the contractor, the contracter shall so certify to
the contracting agency and shall set forth what efforts have
been made to obtain such information.

d. In the event the union is unable to provide the contractor
with a reasonable flow of referrals within the time limit set forth
in the collective bargaining agreement, the contractor will,
through independent recruitment efforts, fill the employment
vacancies without regard to race, color, religion, sex, national
origin, age or disability; making full efforts to obtain qualified
and/or qualifiable minorities and women. The failure of a union
to provide sufficient referrals (even though it is obligated to
provide exclusive referrals under the terms of a collective
bargaining agreement) does not relieve the contractor from the
requirements of this paragraph. In the event the union referral
practice prevents the contractor from meeting the obligations
pursuant to Executive Order 11248, as amended, and these
spedcial provisions, such contractor shall immediately notify the
contracting agency.

8. Reasonable Accommeodation for Applicants /
Employees with Disabilities: The contractor must be familiar

with the requirements for and comply with the Americans with
Disabilities Act and all rules and regulations established there
under. Employers must provide reasonable accommodation in
all employment activities unless to do so would cause an
undue hardship.

9. Selection of Subcontractors, Procurement of Materials
and Leasing of Equipment: The confractor shall not
discriminate on the grounds of race, color, religion, sex,
national erigin, age or disability in the selection and retention
of subcontractors, including procurement of materials and
leases of equipment. The contractor shall take all necessary
and reasonable steps to ensure nondiscrimination in the
administration of this contract,

a. The contractor shall nofify all potential subcontractors and
suppliers and lessors of their EEO obligations under this
contract.

b. The contractor will use good faith efforts to ensure
subcontractor compliance with their EEQ obligations.

10. Assurance Required by 49 CFR 26.13(b):

a. The reguirements of 40 CFR Part 26 and the State
DOT's U.S. DOT-approved DBE program are incorporated by
reference.

b. The contractor or subcentractor shall not discriminate on
the basis of race, color, national origin, or sex in the
performance of this contract. The contractor shall carry out
applicable requirements of 49 CFR Part 26 in the award and
administration of DOT-assisted contracts. Failure by the
contractor to carry out these requirements is a material breach
of this contract, which may result in the termination of this
contract or such other remedy as the contracting agency
deems appropriate.

11. Records and Reports: The contractor shall keep such
records as necessary to document compliance with the EEQ
requirements. Such records shall be retained for a period of
three years following the date of the final payment to the
contractor for all contract work and shall be available at
reasonable times and places for inspection by authorized
representatives of the contracting agency and the FHWA.

a. The records kept by the contractor shall document the
following:

(1) The number and work hours of minority and nan-
minority group members and women employed in each work
classification on the project;

{2) The progress and efforts being made in cooperation
with unions, when applicable, to increase employment
opportunities for minorities and women; and

{3) The progress and efforts being made in locating, hiring,
training, qualifying, and upgrading minorities and women;

b. The contractors and subcontractors will submit an annual
report to the contracting agency each July for the duration of
the project, indicating the number of minority, women, and
non-minority group employees currently engaged in each work
classification required by the contract work. This information is
to be reported on Form FHWA-1391. The staffing data should
represent the project work force on board in all or any part of
the last payroll period preceding the end of July. If on-the-job
fraining is being required by special provision, the contractor



will be required to cellect and report training data. The
employment data should reflect the work force on board during
all or any part of the last payroll period preceding the end of
July.

Ill. NONSEGREGATED FACILITIES

This provision is applicable to all Federal-aid construction
contracts and to all related construction subcontracts of
$10,000 or more.

The contractor must ensure that facilities provided for
employees are provided in such a manner that segregation on
the basis of race, color, religion, sex, or national origin cannot
result. The contractor may neither require such segregated
use by written or oral policies nor tolerate such use by
employee custom. The contractor's obligation extends further
to ensure that its employees are not assigned to perform their
services at any location, under the contractor's control, where
the facilities are segregated. The term “facilities" includes
waiting rooms, work areas, restaurants and other eating areas,
time clocks, restrooms, washrooms, locker rooms, and other
storage or dressing areas, parking lots, drinking fountains,
recreation or entertainment areas, transportation, and housing
provided for employees. The contractor shall provide separate
or single-user restrooms and necessary dressing or sleeping
areas to assure privacy between sexes.

IV. DAVIS-BACON AND RELATED ACT PROVISIONS

This section is applicable to all Federal-aid construction
projects exceeding $2,000 and to all related subconfracts and
lower-tier subcontracts (regardless of subcontract size). The
requirements apply to all projects located within the right-of-
way of a roadway that is functionally classified as Federal-aid
highway. This excludes roadways functicnally classified as
local roads or rural minor collectors, which are exempt.
Contracting agencies may elect to apply these requirements to
other projects.

The following provisions are from the U.S. Department of
Labar regulations in 28 CFR 5.5 "Contract provisions and
related matters” with minor revisions to conform to the FHWA-
1273 format and FHWA program requirements.

1. Minimum wages

a. All laborers and mechanics employed or working upon
the site of the work, will be paid unconditionally and not less
often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are
permitted by regulations issued by the Secretary of Labor
under the Copeland Act (29 CFR part 3)), the full amount of
wages and bona fide fringe benefits (or cash equivalents
thereof) due at time of payment computed at rates not less
than those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a part
hereof, regardless of any contractual relationship which may
be alleged to exist between the contractor and such laborers
and mechanics.

Contributions made or costs reasonably anticipated for bona
fide fringe benefits under section 1(b)(2) of the Davis-Bacon
Act on behalf of laborers or mechanics are considered wages
paid to such laborers or mechanics, subject to the provisions

of paragraph 1.d. of this section; also, regular contributions
made or costs incurred for more than a weekly period (but not
less often than quarterly} under plans, funds, or programs
which cover the particular weekly period, are deemed to be
constructively made or incurred during such weekly period.
Such laborers and mechanics shall be paid the appropriate
wage rate and fringe benefits on the wage determination for
the classification of work actually pertormed, without regard to
skill, except as provided in 29 CFR 5.5(a)}4). Laborers or
mechanics performing work in more than one classification
may be compensated at the rate specified for each
classification for the time actually worked therein: Provided,
That the employer's payroll records accurately set forth the
time spent in each classification in which work is performed.
The wage determination {including any additional classification
and wage rates conformed under paragraph 1.b. of this
section) and the Davis-Bacon poster (WH-1321) shall be
posted at all times by the contractor and its subcontractors at
the site of the work in a prominent and accessible place where
it can be easily seen by the workers.

b.{(1) The contracting officer shall require that any class of
laborers or mechanics, including helpers, which is not listed in
the wage determination and which is to be employed under the
contract shall be classified in conformance with the wage
determination. The contracting officer shall approve an
additional classification and wage rate and fringe benefits
therefore only when the following criteria have been met:

(i) The work to be performed by the classification
requested is not performed by a classification in the wage
determination; and

{ii) The classification is utilized in the area by the
construction industry; and

(iii} The proposed wage rate, including any bona fide
fringe benefits, bears a reasonable relationship to the
wage rates contained in the wage determination.

(2) If the contractor and the laborers and mechanics to be
employed in the classification (if known), or their
representatfives, and the contracting officer agree on the
classification and wage rate (including the amount
designated for fringe benefits where appropriate), a report of
the action taken shall be sent by the contracting officer to the
Administrator of the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor,
Washington, DC 20210. The Administrator, or an authorized
representative, will approve, modify, or disapprove every
additional classification action within 30 days of receipt and
so advise the contracting officer or will notify the contracting
officer within the 30-day period that additional time is
necessary.

(3} In the event the contractor, the laborers or mechanics
to be employed in the classification or their representatives,
and the conftracting officer do not agree on the proposed
classification and wage rate (including the amount
designated for fringe benefits, where appropriate), the
contracting officer shall refer the questions, including the
views of all interested parties and the recommendation of the
contracting officer, to the Wage and Hour Administrator for
determination. The Wage and Hour Administrator, or an
authorized representative, will issue a determination within
30 days of receipt and so advise the contracting officer or



will notify the contracting officer within the 30-day period that
additional time is necessary.

(4) The wage rate (including fringe benefits where
appropriate} determined pursuant to paragraphs 1.b.(2) or
1.b.{3} of this section, shall be paid to all workers performing
work in the classification under this contract from the first
day on which work is performed in the classification.

¢. Whenever the minimum wage rate prescribed in the
contract for a class of laborers or mechanics includes a fringe
benefit which is not expressed as an hourly rate, the contractor
shall either pay the benefit as stated in the wage determination
or shall pay another bona fide fringe benefit or an hourly cash
equivalent thereof.

d. If the contractor does not make payments to a trustee or
other third person, the contractor may consider as part of the
wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits
under a plan or program, Provided, That the Secretary of
Labor has found, upon the written request of the contractor,
that the applicable standards of the Davis-Bacon Act have
been met. The Secretary of Labor may require the contractor
to set aside in a separate account assets for the meeting of
obligations under the plan or program.

2. Withholding

The contracting agency shall upon its own action or upon
written request of an authorized representative of the
Department of Labor, withhold or cause to be withheld from
the contractor under this contract, or any other Federal
contract with the same prime contractor, or any other federally-
assisted contract subject to Davis-Bacon prevailing wage
requirements, which is held by the same prime contractor, so
much of the acerued payments or advances as may be
considered necessary to pay laborers and mechanics,
including apprentices, trainees, and helpers, employed by the
contractor or any subcontractor the full amount of wages
required by the contract. in the event of faifure to pay any
laborer or mechanic, including any apprentice, trainee, or
helper, employed or working on the site of the work, all or part
of the wages required by the cantract, the contracting agency
may, after written notice to the contractor, take such action as
may be necessary to cause the suspension of any further
payment, advance, or guarantee of funds until such violations
have ceased.

3. Payrolls and basic records

a. Payrolts and basic records relating thereto shall be
maintained by the contractor during the course of the work and
preserved for a period of three years thereafter for all laborers
and mechanics working at the site of the work. Such records
shall contain the name, address, and social security number of
each such worker, his or her correct classification, hourly rates
of wages paid {including rates of contributions or costs
anticipated for bona fide fringe benefits or cash equivalents
thereof of the types described in section 1{b}(2){B) of the
Davis-Bacon Act), daily and weekly number of hours worked,
deductions made and actual wages paid. Whenever the
Secretary of Labor has found under 29 CFR 5.5(a){1)(iv) that
the wages of any laborer or mechanic include the amount of
any costs reasonably anticipated in providing benefits under a
plan or program described in section 1(b){2)(B) of the Davis-

Bacon Act, the contractor shall maintain records which show
that the commitment to provide such benefits is enforceable,
that the plan or program is financially responsible, and that the
ptan or program has been communicated in writing to the
laborers or mechanics affected, and records which show the
costs anticipated orthe 8 al cost incurred in providing such
benefits. Coniractors employing apprentices or trainees under
approved programs shall maintain written evidence of the
registration of apprenticeship programs and certification of
trainee programs, the registration of the apprentices ang
trainees, and the ratios and wage rates prescribed in the
applicable programs.

b.(1} The contractor shall submit weekly for each week in
which any contract work is performed a copy of all payrolls to
the contracting agency. The payrolls submitted shall set out
accurately and completely all of the information required to be
maintained under 29 CFR 5.5(a)(3)(i), except that full social
security numbers and home addresses shall not be included
on weekly transmittals. Instead the payrolls shall only need to
include an individually identifying number for each employee {
e.g. , the last four digits of the employee’s social security
number). The required weekly payroll information may be
submitted in any form desired. Optional Form WH=347 is
available for this purpose from the Wage and Hour Division
Web site at hitp://www.dol.gov/esa/whd/forms/wh347instr.htm
or its successor site. The prime contractor is responsible for
the submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full social
security number and current address of each covered worker,
and shall provide them upon request to the contracting agency
for transmission fo the State DOT, the FHWA or the Wage and
Hour Division of the Department of Labor for purposes of an
investigation or audit of compliance with prevailing wage
requirements. It is not a violation of this section for a prime
contractor to require a subcontractor to provide addresses and
social security numbers to the prime contractor for its own
records, without weekly submission to the contracting agency..

{2) Each payroll submitted shall be accompanied by a
“Statement of Compliance,” signed by the contractor or
subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shall
certify the following:

(i} That the payroll for the payroll period contains the
information required to be provided under §5.5 (a)}(3)(ii) of
Regulations, 29 CFR part 5, the appropriate information is
being maintained under §5.5 (a)(3Xi) of Regulations, 29
CFR part 5, and that such information is correct and
complete;

(i) That each laborer or mechanic {including each
helper, apprentice, and frainee) employed on the contract
during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indirectly,
and that no deductions have been made either directly or
indirectly from the full wages earned, other than
permissible deductions as set forth in Regufations, 29 CFR
part 3;

(iii) That each laborer or mechanic has been paid not
less than the applicable wage rates and fringe benefits or
cash equivalents for the classification of work performed,
as specified in the applicable wage determination
incorporated into the contract.



{3) The weekly submission of a properly executed
certification set forth on the reverse side of Optional Form
WH-347 shall satisfy the requirement for submission of the
“Statement of Compliance” required by paragraph 3.b.(2) of
this section.

{4) The falsification of any of the above certifications may
subject the contractor or subcontractor to civil or criminal
prosecution under section 1001 of title 18 and section 231 of
fitle 31 of the United States Code.

c. The contractor or subcontractor shall make the records
required under paragraph 3.a. of this section available for
inspection, copying, or transcription by authorized
representatives of the cantracting agency, the State DOT, the
FHWA, or the Department of Labor, and shall permit such
representatives to interview employees during working hours
on the job. If the contractor or subcontractor fails to submit the
required records or to make them available, the FHWA may,
after written notice to the contractor, the contracting agency or
the State DOT, take such action as may be necessary to
cause the suspension of any further payment, advance, or
guarantee of funds. Furthermore, failure to submit the required
records upon requést or to make such records available may
be grounds for debarment action pursuant to 29 CFR 5.12.

4. Apprentices and trainees
a. Apprentices (programs of the USDOL}.

Apprentices will be pemitted to work at less than the
predetermined rate for the work they perfermed when they are
employed pursuant to and individually registered in a bona fide
apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Office of
Apprenticeship Training, Employer and Labor Services, or with
a State Apprenticeship Agency recognized by the Office, orifa
person is employed in his or her first 90 days of probationary
employment as an apprentice in such an apprenticeship
program, who is not individually registered in the program, but
who has been certified by the Office of Apprenticeship
Training, Employer and Labor Services or a State
Apprenticeship Agency (where appropriate) to be eligible for
probationary employment as an apprentice.

The allowable ratio of apprentices to journeymen on the job
site in any craft classification shall not be greater than the ratio
permitted to the contractor as to the entire work force under
the registered program. Any worker listed on a payroll at an
apprentice wage rate, who is not registered or otherwise
employed as stated above, shall be paid not less than the
applicable wage rate on the wage determination for the
classification of work actually performed. In addition, any
apprentice performing work on the job site in excess of the
ratio permitted under the registered program shall be paid not
less than the applicable wage rate on the wage determination
for the work actually performed. Where a contractor is
performing construction on a project in a locality other than
that in which its program is registered, the ratios and wage
rates (expressed in percentages of the journeyman's hourly
rate) specified in the confracter’s or subcontractor's registered
program shall be observed.

Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice's level of
progress, expressed as a percentage of the journeymen hourly

rate specifled in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with
the provisions of the appre  :eship pragram. If the
apprenticeship program does not specify fringe benefits,
apprentices must be paid the full amount of fringe benefits
listed on the wage determination for the applicable
classification. If the Administrator determines that a different
practice prevails for the applicable apprentice classification,
fringes shall be paid in accordance with that determination.

in the event the Office of Apprenticeship Training, Employer
and Labor Services, or a State Apprenticeship Agency
recognized by the Office, withdraws approval of an
apprenticeship program, the contracter will no longer be
permitted to utilize apprentices at less than the applicable
predetermined rate for the work performed until an acceptable
program is approved.

b. Trainees (programs of the USDOL).

Except as provided in 29 CFR 5.186, trainees will not be
permitted to work at less than the predetermined rate for the
work perfermed unless they are employed pursuant to and
individually registered in a program which has received prior
approval, evidenced by formal certification by the U.S.
Department of Labor, Employment and Training
Adminisfration.

The ratio of trainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the
Employment and Training Administration.

Every trainee must be paid at not less than the rate specified
in the approved program for the trainee’s level of progress,
expressed as a percentage of the journeyman hourly rate
specified in the applicable wage determination. Trainees shall
be paid fringe benefits in accordance with the provisions of the
trainee program. If the trainee program does not mention
fringe benefits, trainees shall be paid the full amount of fringe
benefits listed on the wage determination unless the
Administrater of the Wage and Hour Division determines that
there is an apprenticeship program associated with the
corresponding journeyman wage rate on the wage
determination which provides for less than fult fringe benefits
for apprentices. Any employee listed on the payroll at a trainee
rate who is not registered and participating in a training plan
approved by the Employment and Training Administration shall
be paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed.
In addition, any trainee performing work on the job site in
excess of the ratio permitted under the registered program
shall be paid net less than the applicable wage rate on the
wage determination for the work actually performed.

In the event the Employment and Training Administration
withdraws approval of a training program, the contractor will no
longer be permitted to utilize trainees at less than the
applicable predetermined rate for the work performed until an
acceptable program is approved.

¢. Equal employment oppertunity. The utilization of
apprentices, trainees and journeymen under this part shall be
in conformity with the equal employment opportunity
requirements of Executive Order 112486, as amended, and 29
CFR part 30.



d. Apprentices and Trainees (programs of the U.S. DOT).

Apprentices and trainees working under apprenticeship and
skill training programs which have been certified by the
Secretary of Transportation as promoting EEQ in connection
with Federal-aid highway construction programs are not
subject to the requirements of paragraph 4 of this Section IV,
The straight time hourly wage rates for apprentices and
trainees under such programs will be established by the
particular programs. The ratio of apprentices and trainees to
journeymen shall not be greater than permitted by the terms of
the particular program.

5. Compliance with Copeland Act requirements. The
contractor shall comply with the requirements of 29 CFR part
3, which are incorporated by reference in this contract.

6. Subcontracts. The contractor of subcontractor shall insert
Form FHWA-1273 in any subcontracts and also require the
subcontractors to include Form FHWA-1273 in any lower tier
subcontracts. The prime contractor shall be responsible for the
compliance by any subcontractor or lower tier subcontractor
with all the contract clauses in 28 CFR 5.5.

7. Contract termination: debarment. A breach of the
contract clauses in 29 CFR 5.5 may be grounds for termination
of the contract, and for debarment as a contractor and a
subcontractor as provided in 28 CFR 5.12.

8. Compliance with Davis-Bacon and Related Act
requirements. All rulings and interpretations of the Davis-
Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5
are herein incorporated by reference in this contract.

9. Disputes concerning labor standards. Disputes arising
oui of the labor standards provisions of this contract shall not
be subject io the general disputes clause of this contract. Such
disputes shall be resolved in accordance with the procedures
of the Department of Labor set forth in 29 CFR parts 5, 6, and
7. Disputes within the meaning of this clause include disputes
between the contractor (or any of its subcontractors) and the
contracting agency, the U.S. Department of Labor, or the
employees or their representatives.

10. Certification of eligibility.

a. By entering into this contract, the contractor certifies that
neither it (nor he or she) nor any person or firm who has an
interest in the contractor's firm is a person or firm ineligible to
be awarded Government contracts by virtue of section 3{(a) of
the Davis-Bacon Act or 29 CFR 5.12{a}(1).

b. No part of this contract shall be subcontracted to any persen
or firm ineligible for award of a Government contract by virtue
of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)({1).

c. The penalty for making false statements is prescribed in the
U.S. Criminal Code, 18 U.S.C. 1001.

V. CONTRACT WORK HOURS AND SAFETY
STANDARDS ACT

The following clauses ap  to any Federal-aid construction
contract in an amount in excess of $100,000 and subject to the
overtime provisions of the Contract Work Hours and Safety
Standards Act. These clauses shall be inserted in addition to
the clauses required by 29 CFR 5.5(a) or 28 CFR 4.5. As
used in this paragraph, the terms laborers and mechanics
include watchmen and guards.

1. Overtime requirements, No contractor or subcontractor
contracting for any part of the contract work which may require
or involve the employment of laborers or mechanics shall
require or permit any such laborer or mechanic in any
workweek in which he or she is employed on such work to
work in excess of forty hours in such workweek unless such
laborer er mechanic receives compensation at a rate not less
than one and one-half times the basic rate of pay for all hours
worked in excess of forty hours in such workweek.

2. Violation; liability for unpaid wages; liquidated
damages. In the event of any violation of the clause set forth
in paragraph {1.) of this section, the contractor and any
subcontracter responsible therefor shali be liable for the
unpaid wages. In addition, such contractor and subcontractor
shall be liable to the United States (in the case of work done
under contract for the District of Columbia or a territory, to such
District or to such territory), for liquidated damages. Such
liquidated damages shall be computed with respect to each
individual laborer or mechanic, including watchmen and
guards, employed in violation of the clause set forth in
paragraph (1.) of this section, in the sum of $10 for each
calendar day on which such individual was required or
permitted to werk in excess of the standard workweek of forty
hours without payment of the overtime wages reguired by the
clause set forth in paragraph (1.) of this section.

3. Withholding for unpaid wages and liquidated damages.
The FHWA or the contacting agency shall upon its own action
or upon written request of an authorized representative of the
Department of Labor withhold or cause to be withheld, from
any moneys payable on account of work performed by the
contractor or subcentractor under any such contract or any
other Federal contract with the same prime contractor, or any
other federally-assisted contract subject to the Contract Work
Hours and Safety Standards Act, which is held by the same
prime contractor, such sums as may be determined to be
necessary to satisfy any liabilities of such contractor or
subcantractor for unpaid wages and liquidated damages as
provided in the clause set forth in paragraph (2.} of this
section.

4. Subcontracts, The contractor or subcentractor shall insert
in any subcontracts the clauses set forth in paragraph (1.}
through (4.) of this section and also a clause requiring the
subcentractors to include these clauses in any lower tier
subcantracts. The prime contractor shall be responsible for
compliance by any subcontractor or lower tier subcontractor
with the clauses set forth in paragraphs (1.) through (4.) of this
section.



VI. SUBLETTING OR ASSIGNING THE CONTRACT

This provision is applicable to all Federal-aid construction
contracts on the National Highway System.

1. The contractor shall perform with its own organization
contract work amounting to not less than 30 percent (or a
greater percentage if specified elsewhere in the contract) of
the total original contract price, excluding any specialty items
designated by the contracting agency. Specialty items may be
performed by subcontract and the amount of any such
specialty items performed may be deducted from the total
original contract price before computing the amount of work
required to be performed by the contractor's own organization
(23 CFR 635.1186).

a. The term “perform woerk with its cwn organization” refers
to workers employed or leased by the prime contractor, and
equipment owned or rented by the prime contractor, with or
without operators. Such term does not include employees or
equipment of a subcontractor or lower tier subcontractor,
agents of the prime contractor, or any other assignees. The
term may include payments for the costs of hiring leased
employees from an employee leasing firm meeting all relevant
Federal and State regulatory requirements. Leased
employees may only be included in this term if the prime
contractor meets all of the following conditions:

(1} the prime contractor maintains control over the
supervision of the day-to-day activities of the ieased
employees;

(2) the prime contractor remains responsible for the quality

of the work of the leased employees:

(3) the prime confractor retains all power to accept or
exclude individual employees from work on the project; and

(4) the prime contractor remains ultimately responsible for

the payment of predetermined minimum wages, the
submission of payrolls, statements of compliance and all
other Federal regulatory requirements.

b. "Specialty Items" shall be construed to be limited to work
that requires highly specialized knowledge, abilities, or
eqguipment not crdinarily available in the type of contracting
erganizations qualified and expected to bid or propose on the
contract as a whole and in general are to be limited to minor
components of the overall contract,

2. The contract amount upon which the requirements set forth
in paragraph {1} of Section VI is computed includes the cost of
material and manufactured products which are to be
purchased or produced by the contractor under the contract
provisions.

3. The contracter shall furnish {a} a competent superintendent
or supervisor who is employed by the firm, has full authority to
direct performance of the work in accordance with the contract
requirements, and is in charge of all construction operations
{regardless of who performs the work) and {b) such other of its
own organizational resources (supervision, management, and
engineering services) as the confracting officer determines is
necessary to assure the performance of the contract.

4. No portion of the contract shall be subiet, assigned or
otherwise disposed of except with the written consent of the
coniracting officer, or authorized representative, and such
consent when given shall not be construed to relieve the
contractor of any responsibility for the fulfillment of the
contract. Written consent will be given only after the
confracting agency has assured that each subcontract is

evidenced in writing and that it contains all pertinent provisions
and requirements of the  'me contract.

5. The 30% self-performance requirement of paragraph {1) is
not applicable to design-build contracts; however, contracting
agencies may establish their own self-performance
requirements.

VIi. SAFETY: ACCIDENT PREVENTION

This provision is applicableto all Federal-aid
construction contracts and {o all related subcontracts.

1. In the performance of this contract the contractor shall
comply with all applicable Federal, State, and local faws
governing safety, health, and sanitation (23 CFR 635). The
contractor shall provide all safeguards, safety devices and
protective equipment and take any other needed actions as it
determines, or as the contracting officer may determine, to be
reasonably necessary to protect the life and health of
employees on the job and the safety of the public and to
protect property in connection with the performance of the
work covered by the contract.

2. ltis a condition of this contract, and shall be made a
condition of each subcontract, which the contractor enters into
pursuant to this contract, that the contractor and any
subcontractor shalt not permit any employee, in performance
of the contract, to work in surroundings or under conditions
which are unsanitary, hazardous or dangerous to hisfher
health or safety, as determined under construction safety and
health standards (28 CFR 1826) promulgated by the Secretary
of Labor, in accordance with Section 107 of the Contract Work
Hours and Safety Standards Act (40 U.5.C. 3704),

3. Pursuant to 28 CFR 1926.3, it is a condition of this contract
that the Secretary of Labor or authorized representative
thereof, shall have right of entry to any site of contract
performance to inspect or investigate the matter of compliance
with the construction safety and health standards and to carry
out the duties of the Secretary under Section 107 of the
Contract Work Hours and Safely Standards Act (40
U.8.C.3704).

VIIl. FALSE STATEMENTS CONCERNING HIGHWAY
PROJECTS

This provision is applicable to all Federal-aid
construction contracts and to all related subcontracts.

In order to assure high quality and durable construction in
conformity with approved plans and specifications and a high
degree of reliability on statements and representations made
by engineers, contractors, suppliers, and workers on Federal-
aid highway projects, it is essential that all persons concerned
with the project perform their functions as carefully, thoroughly,
and honestly as possible. Willful falsification, distortion, or
misrepresentation with respect to any facts related to the
project is a violation of Federal law. To prevent any
misunderstanding regarding the seriousness of these and
similar acts, Form FHWA-1022 shall be posted on each
Federal-aid highway project (23 CFR 635) in one or more
places where it is readily available to all persons concermned
with the project:

18 U.5.C. 1020 reads as follows:



"Whoavaer, being an officer, agent, or employee of the United
States, or of any State or Territory, or whoever, whether a
person, association, firm, or corporation, knowingly makes any
false statement, false representation, or false report as to the
character, quality, quantity, or cost of the material used or fo
be used, or the quantity or quality of the work performed or to
be performed, or the cost thereof in connection with the
submission of plans, maps, specifications, confracts, or costs
of construction on any highway or related project submitted for
approval to the Secretary of Transportation; or

Whoever knowingly makes any false statement, false
representation, false report or false claim with respect to the
character, quality, quantity, or cost of any work performed or to
be performed, or materials furnished or to be fumished, in
connection with the construction of any highway or related
project approved by the Secretary of Transportation; or

Whoever knowingly makes any fafse statement or false
representation as to material fact in any statement, certificate,
or report submitted pursuant to provisions of the Federal-aid
Roads Act approved Juty 1, 1916, (39 Stat. 355), as amended
and supplemented;

Shall be fined under this title or imprisoned not more than 5
years or both.”

IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROL ACT

This provision is applicable to all Federal-aid construction
contracts and to alt related subcontracts.

By submission of this bid/proposal or the execution of this
contract, or subcontract, as appropriate, the bidder, proposer,
Federal-aid construction centractor, or subcontractor, as
appropriate, will be deemed to have stipulated as follows:

1. That any person who is or will be utilized in the
performance of this contract is not prohibited from receiving an
award due to a violation of Section 508 of the Clean Water Act
or Section 306 of the Clean Air Act.

2. That the coniractor agrees to include or cause to be
included the requirements of paragraph (1) of this Section X in
every subcontract, and further agrees to take such action as
the contracting agency may direct as a means of enforcing
such requirements.

X. CERTIFICATION REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND VOLUNTARY
EXCLUSION

This provision is applicable to all Federal-aid construction
contracts, design-build contracts, subcontracts, lower-tier
subcontracts, purchase orders, |ease agreements, consultant
contracts or any other covered transaction requiring FHWA
approval or that is estimated to cost $25,000 or more — as
defined in 2 CFR Parts 180 and 1200.

1. Instructions for Certification = First Tier Participants:

a. By signing and submitting this proposal, the prospective
first tier participant is providing the certification set out below.

b. The inability of a person to provide the certification set out
below will not necessarily result in denial of participation in this

covered transaction. The prospective first tier participant shall
submit an explanation of why it cannot provide the certification
set out below. The certification or explanation will be
considered in connection with the department or agency's
determination whether fo enter into this transaction. However,
failure of the prospective first tier participant to furnish a
certification or an explanation shall disqualify such a person
from participation in this transaction.

¢. The certification in this clause is a material representation
of fact upon which reliance was placed when the contracting
agency determined to enter into this transaction. If it is later
determined that the prospective participant knowingly rendered
an erroneous certification, in addition to other remedies
available to the Federal Government, the contracting agency
may terminate this transaction for cause of default.

d. The prospective first tier participant shall provide
immediate written notice to the contracting agency to whom
this proposal is submitted if any time the prospective first tier
participant learns that its certification was erronecus when
submitted or has become erroneous by reason of changed
circumstances.

e. The terms "covered transaction,” "debarred,”
"suspended,” "ineligible,” "participant,” "person,” "principal,”
and "voluntarily excluded,” as used in this clause, are defined
in 2 CFR Parts 180 and 1200, “First Tier Covered
Transactions” refers to any covered transaction between a
grantee or subgrantee of Federal funds and a participant {such
as the prime or general contract). “Lower Tier Covered
Transactions” refers to any covered transaction under a First
Tier Covered Transaction {such as subcontracts). “First Tier
Participant” refers to the participant who has entered into a
covered transaction with a grantee or subgrantee of Federal
funds (such as the prime or general contractor). “Lower Tier
Participant” refers any participant who has entered into a
covered fransaction with a First Tier Participant or other Lower
Tier Participants (such as subcontractors and suppliers).

f. The prospective first tier participant agrees by submitting
this proposal that, should the proposed covered transaction be
entered into, it shall not knowingly enter into any lower tier
covered transaction with a person whe is debarred,
suspended, declared inefigible, or voluntarily excluded from
participation in this covered transaction, unless authorized by
the department or agency entering into this transaction.

g. The prospective first tier participant further agrees by
submitting this proposal that it will include the clause titled
"Certification Regarding Debarment, Suspension, Ingligibility
and Voluntary Exclusion-Lower Tier Covered Transactions,”
provided by the department or contracting agency, entering
into this covered transaction, witheut modification, in all lower
tier covered transactions and in all solicitations for lower tier
covered transactions exceeding the $25,000 threshold.

h. A participant in a covered transaction may rely upon a
certification of a prospective participant in a lower tier covered
transaction that is not debamed, suspended, ineligible, or
voluntarily excluded from the covered fransaction, unless it
knows that the certification is erroneous. A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the eligibility of its principals, as well as
the eligibility of any lower tier prospective participants, each
participant may, but is not required to, check the Excluded
Parties List System website (https.//iwww.epls.gow), which is
compiled by the General Services Administration.



i. Nothing contained in the foregoing shall be construed to
require the establishment of a system of records in order to
render in good faith the certification required by this clause.
The knowledge and information of the prospective participant
1s not required to exceed that which is normally possessed by
a prudent person in the ordinary course of business dealings.

j- Except for fransactions authorized under paragraph (f} of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
persen who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to
other remedies available to the Federal Government, the
department or agency may terminate this transaction for cause
or default.

ok ok ok ok

2. Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion - First Tier
Participants:

a. The prospective first tier participant certifies to the best of
its knowledge and belief, that it and its principals:

(1) Are not presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from
participating in covered transactions by any Federal
department or agency;

(2} Have not within a three-year period preceding this
proposal been convicted of or had a civil judgment rendered
against them for commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing
a public (Federal, State or local) transaction or contract under
a public fransaction; violation of Federal or State antitrust
statutes or commission of embezzlement, theft, forgery,
bribery, talsification or destruction of records, making false
statements, or receiving stolen property;

(3) Are not presently indicted for or otherwise criminally or
civilly charged by a governmental entity {Federal, State or
local) with commission of any of the offenses enumerated in
paragraph (a)(2) of this certification; and

(4) Have not within a three-year period preceding this
application/proposal had one or more public fransactions
(Federal, State or local) terminated for cause or default.

b. Where the prospective participant is unable to certify to
any of the statements in this certification, such prospective
participant shall attach an explanatron to this proposal.

2. Instructions for Certification -~ Lower Tier Participants:

{Applicable to all subcontracts, purchase orders and other
lower tier transactions requiring prior FHWA approval or
estimated to cost $25,000 or more - 2 CFR Parts 180 and
1200)

a. By signing and submitting this proposal, the prospective
lower tier is providing the certification set out below.

b. The certification in this clause is a material representation
of fact upon which reliance was placed when this transaction
was entered into. If itis later determined that the prospective
lower tier participant knowingly rendered an erroneous
certification, in addition to other remedies available to the
Federal Government, the department, or agency with which
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this transaction originated may pursue available remedies,
including suspension and/or debarment.

¢. The prospective tower tier participant shall provide
immediate written notice to the person to which this proposal is
submitted if at any time the prospective lower tier participant
learns that its certification was erroneous by reason of
changed circumstances.

d. The terms "covered transaction,” "debarred,”
"suspended,” "inefigible,” "participant,” "person," "principal "
and "voluntarily excluded," as used in this clause, are defined
in 2 CFR Parts 180 and 1200. You may contact the person to
which this proposal is submitted for assistance in obtaining a
copy of those regulations. “First Tier Covered Transactions”
refers to any covered transaction between a grantee or
subgrantee of Federal funds and a participant (such as the
prime or general contract). “Lower Tier Covered Transactions”
refers to any covered transaction under a First Tier Covered
Transaction {such as subcontracts}. “First Tier Participant”
refers to the participant who has entered into a covered
transaction with a grantee or subgrantee of Federal funds
{such as the prime or general contractor). “Lower Tier
Participant” refers any participant who has entered into a
covered transaction with a First Tier Participant or other Lower
Tier Participants {such as subcontractors and suppliers).

e. The prospective lower tier participant agrees by
submitting this proposal that, should the proposed covered
transaction be entered into, it shall not knewingly enter into
any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily
excluded from participation in this covered transaction, unless
authorized by the department or agency with which this
transaction originated.

f. The prospective lower tier participant further agrees by
submitting this proposal that it will include this clause titled
"Certification Regarding Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier Covered Transaction,"
without modification, in all lower tier covered transactions and
in all solicitations for lower tier covered transactions exceeding
the $25,000 threshold,

g. A participant in a covered transaction may rely upcn a
certification of a prospective participant in a lower tier covered
transaction that is not debarred, suspended, ineligible, or
voluntarily excluded from the covered transaction, unless it
knows that the certification is erroneous. A participant is
responsible for ensuring that its principals are not suspended,
debarred, or otherwise ineligible to participate in covered
transactions. To verify the eligibility of its principals, as well as
the eligibility of any lower tier prospective participants, each
participant may, but is not reguired to, check the Excluded
Parties List System websile (https://www.epls.gov/), which is
compiled by the General Services Administration.

h. Nothing confained in the foregoing shall be construed to
require establishment of a system of records in order to render
in good faith the certification required by this clause. The
knowledge and information of participant is not required to
exceed that which is normally possessed by a prudent person
in the ordinary course of business dealings.

i. Except for transactions authorized under paragraph & of
these instructions, if a participant in a covered transaction
knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to
other remedies available to the Federal Government, the



department or agency with which this transaction originated
may pursue available remedies, including suspension and/or
debarment. .

* ko ok ok

Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion--Lower Tier
Participants:

1. The prospective lower tier participant certifies, by
submission of this propusal, that neither it nor its principals is
presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntarily excluded from participating in
covered transactions by any Federal department or agency.

2. Where the prospective lower tier participant is unable to
certify to any of the statements in this certification, such
prospective participant shall attach an explanation to this
proposal.

LR R XN

XI. CERTIFICATION REGARDING USE OF CONTRACT
FUNDS FOR LOBBYING

This provision is applicable to all Federal-aid construction
contracts and to all related subcontracts which exceed
$100,000 (49 CFR 20).

1. The prospective participant certifies, by signing and
submitiing this bid or proposat, to the best of his or her
knowledge and belief, that:

a. No Federal appropriated funds have been paid or will be
paid, by or on behalf of the undersigned, to any person for
influencing or attempting to influence an officer or employee of
any Federal agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of
Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any
Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or
medification of any Federal contract, grant, loan, or
cooperative agreement.

b. If any funds other than Federal appropriated funds have
been paid or will be paid to any person for influencing or
attempting to influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and
submit Standard Form-LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions.

2. This certification is a material representation of fact upon
which reliance was placed when this transaction was made or
entered into. Submission of this certification is a prerequisite
for making or entering into this transaction imposed by 31
U.S.C. 1352. Any person who fails to file the required
certification shall be subject to a civil penalty of nat less than
$10,000 and not mare than $100,000 for each such failure.

3. The prospective participant also agrees by submitting its
bid or proposal that the participant shall require that the
language of this certification be included in all fower tier
subcontracts, which exceed $100,000 and that all such
recipients shall certify and disclose accordingly.
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ATTACHMENT A - EMPLOYMENT AND MATERIALS
PREFERENCE FOR APPALACHIAN DEVELOPMENT
HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS
ROAD CONTRACTS

This provision is applicable to all Federal-aid projects funded
under the Appalachian Regional Development Act of 1965.

1. During the performance of this contract, the contractor
undertaking to do work which is, or reasonably may be, done
as on-site work, shall give preference to qualified persons who
regularly reside in the labor area as designated by the DOL
wherein the contract work s situated, or the subregion, or the
Appaltachian counties of the State wherein the coniract work is
situated, except:

a. To the extent that qualified persons regularly residing in
the area are not available.

b. For the: reasonable needs of the contractor to employ
supervisory or specially experienced personnel necessary to
assure an efficient execution of the contract work,

c. For the obligation of the contractor to offer employment to
present or former employees as the result of a lawful collective
bargaining contract, provided that the number of nonresident
persons employed under this subparagraph (1c) shall not
exceed 20 percent of the total number of employees employed
by the contractor on the contract work, except as provided in
subparagraph (4} below.

2. The contractor shall place a job order with the State
Employment Service indicating (a) the classifications of the
faborers, mechanics and other employees required to perform
the contract work, (b} the number of employees required in
each classification, {c) the date on which the participant
estimates such employees will be required, and (d) any other
pertinent information required by the State Employment
Service to complete the job order form. The job order may be
placed with the State Employment Service in writing or by
teiephone. If during the course of the contract work, the
information submitted by the contractor in the original job order
is substantially modified. the participant shall promptly notify
the State Employment Service.

3. The contractor shall give full consideration to all qualified
job applicants referred to him by the State Employment
Service. The confractor is not required to grant employment to
any job applicants who, in his opinion, are not qualified to
perform the classification of work required.

4. If, within one week following the placing of a job order by
the contractor with the State Employment Service, the State
Employment Service is unable to refer any qualified job
applicants to the contractor, or less than the number
requested, the State Employment Service will forward a
certificate to the contractor indicating the unavailability of
applicants. Such certificate shall be made a part of the
contractor's permanent project records. Upon receipt of this
certificate, the contractor may employ persons who do not
normally reside in the labor area to fill positions covered by the
certificate, notwithstanding the provisions of subparagraph (1)
above.

5. The provisions of 23 CFR 633.207(e) allow the
contracting agency to provide a contractual preference for the
use of mineral resource materials native to the Appalachian
region.
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6. The contractor shall include the provisions of Sections 1

through 4 of this Attachme
which is, or reasonably m:

A in every subcontract for work
be, done as on-site work.
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Policy Statement

s

The Texas Department of Transportation {TxDOT) has established a Disadvantaged
Business Enterprise (DBE) program in accordance with regulations of the U.S.
Department of Transponation (USDOT), 49 CFR Part 26. TxDOT has received Federal
financial assistance from the Department of Transportation, and as a condition of
receiving this assistance, TxDOT has signed an assurance that it will comply with 49

CFR Part 26.

It is the policy of TxDOT to ensure that DBEs, as defined in part .  have an eguali
opportunity to receive and paricipate in DOT-assisted contracts. It is also our policy to:

« ensure nondiscrimination in the award and administration of DOT assisted contracts;
« create a level playing field on which DBEs can compete fairly tor DOT assisted

contracts;
+ ensure that the DBE Program is narrowly taitorad in accordance with applicabie law;

ensure that gnly firms that fully meet 49 CFR Part 26 eligibility standards are

parmitted to participate as DBEs;
= help remove barriers to Ihe participation of OBEs in DOT assisted contracts; and

« assist in the developmant of firms that can compete successfully in the marke! place
outside the DBE Program.

Nondiscrimination Policy

TxDOT will never exclude any person from participation in, deny any persen the
penefits of, or otherwise discriminate against anyone in connection with the award and
performance of any contract covered by 43 CFR Part 26 on the basis of race, color,
sex, national arigin, Age or disability,

In administering its DBE program, TxDQOT wili not, directly or through contractual or
other arrangements, use criteria or methods of administration that have the effect of
defeating or substantially impairing accomplishment of the objectives of the DBE
program with respect to individuals of a particular race, color, sex, national origin, age or

disability.

TxDOT has disseminated this policy statement to the Texas Transportation Commission
and ail the components of our organization. Through the distribution of this DBE
program, we bhave distributed this statement to DBE and non-DBE business
communities that perform work for us on DOT-assisted conlracts,



Appointment of DBE Liaison Officer (DBELO)

The Assistant Executive Director for Suppon Operations has been delegated as the DBE
Liaison Officer. In that capacity, the Assistant Executive Director for Suppon Operaticns
is responsible for implementing all aspects of the DBE program. Implementation of the
DBE program is accorded the same priority as compliance with att other legaf obligations
incurred by TxDOT in its financial assistance agreements with the Department of
Transportation.

(,fn-mg[;c A&(L\ J ”/35/55’ )
Amadeo Saenz, P.E. Q/ Date

Executive Director
Texas Department of Transportation
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SUBPART A - GENERAL REQUIREMENTS Section
26.1 Objectives
The objectives are found in the policy statement on the first page of this program.
Section 26.3 Applicability

TxDOT is the recipient of federat airport funds authorized by 49 U.S.C. 47101, et seq;

TxDOT is the recipient of federal -aid highway funds authorized under Titles | and V of
the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L 102-240,
105 Stat. 1914, Titles |, lll, and V of the Transportation Equity;

Act for the 215'Century (TEA-21, Pub. L 105-178, 112 Stat. 107. SAFETEA-LU, P.L 109-
59,

TxDOT is the recipient of federal transit funds authorized by Titles |, Ill, V, and VI of
ISTEA, Pub. L. 102-240 or by Federal transit laws in Title 49, U.S. Code, or Titles I, |,
and V of the TEA-21, Pub. L 105-178. SAFETEA-LU, P.L. 109-59

Section 26.5 Definitions

TxDOT will adopt the definitions contained in Section 26.5 for this program.

Section 26.7 Non-discrimination Requirements

TxDOT will never exclude any person from participation in, deny any person the benefits
of, or otherwise discriminate against anyone in connection with the award and
performance of any contract covered by 49 CFR Part 26 -Attachment 1 on the basis of
race, color, sex, or national origin.

In administering its DBE program, TxDOT will not, directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating
or substantially impairing accomplishment of the objectives of the DBE program with
respect to individuals of a particular race, celor, sex, or naticnal origin.

Section 26.11 Record Keeping Requirements

Reporting to DOT: 26.11(b)

We will report DBE participation to DOT as follows:

We will submit annually The Uniform Report of DBE Awards or Commitment and
Payments as modified for use by FAA recipients [as amended 68 FR 35556, June 16,
2003].



We will report on a semi-annual basis The Uniform Report of DBE Awards or
Commitment and Payments as modified for use by FHWA [as amended 68 FR 35556,
June 16,2003].

We will report on a semi-annual basis The Uniform Report of DBE Awards or
Commitment and Payments as modified for use by FTA recipients [as amended 68 FR
35556, June 16, 2003].

These reports will reflect payments actually made to DBEs on DOT assisted contracts.

Bidders List: 26.11{c)

TxDOT will create a bidders list, consisting of information about alt DBE and non-DBE
firms that bid or quote on DOT-assisted contracts. The purpose of this requirement is to
allow use of the bidders list approach to calculating overall goals. The bidder list will
include the name, address, DBE non-DBE status, age, and annual gross receipts of
firms. We will collect this information in the following ways:

The TxDOT Bidder's list consists of firms that include highway construction prime
contractors, professional servic e prov iders and subcontrac tor and materi  al
suppliers. Subcontractor and material su pplier information is supplied by the low
bid Prime Contractor. TxDOT Bidder's List data was developed from contractors
who have submitted bids on highway cons  truction contracts. In the contract
proposal, the low bidder, prio r to award of the contrac t, is required to submit
bidders information they received for the pr oject. The Bidder's List also contain s
data from DBEs that subm itted bids for construction and professional servic e
contracts and from the DBE Commitments and Awards made.

Section 26.13 Federal Financial Assistance Agreement

TxDOT has signed the following assurances, applicable to all DOT-assisted
contracts and their administration:

Assurance: 26.13(a)

TxDOT shall not discriminate on the basis of race, color, national origin, or
sex in the award and performance of any DOT assisted contract or in the
administration of its DBE Program or the requirements of 49 CFR part 26.
The recipient shall take all necessary and reasonable steps under 49 CFR
part 26 to ensure nondiscrimination in the award and administration of DOT

assisted



contracts. The recipients DBE Program, as required by 49 CFR part
26 and as approved by DOT, is incorporated by reference in this
agreement. Implementation of this program is a legal obligation and
failure to carry out its terms shall be treated as a violation of this
agreement. Upon notification to TxDOT of its failure to carry out its
approved program, the Department may impose sanction as provided
for under part 26 and may, in appropriate cases, refer the matter for
enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil
Remedies Act of 1986 (31 U.5.C. 3801 et seq.).

This language will appear in financial assistance agreements with sub-recipients.

Contract Assurance: 26.13b

We will ensure that the following clause is placed in every DOT-assisted contract

and subcontract:
The contractor, sub-recipient, or subcontractor shall not discriminate on the
basis of race, color, national origin, or sex in the performance of this
contract. The contractor shall carry out applicable requirements of 49 CFR
part 26 in the award and administration of DOT assisted contracts. Failure
by the contractor to carry out these requirements is a material breach of
this contract, which may result in the termination of this contract or such
other remedy as the recipient deems appropriate. This information is
included in the DBE Special Provision 000-1966 1.A.1.b. - Attachment 2.

SUBPART B - ADMINISTRATIVE REQUIREMENTS

Section 26.21 DBE Program Updates

The Department provides U.S. DOT with updates representing significant
changes in the program as they occur. The department understands that all
changes must be approved by FHWA, FTA, FAA prior to implementation.

Section 26.23 Policy Statement
The Policy Statement is elaborated on the first page of this program.
Section 26.25 DBE Liaison Officer (DBELO)-

The Ass istant Exec utive Director for Supp ort Operations has been delegated as
the DBE Liaison Officer. In that capacity, the Assistant E xecutive D irector for
Support O perations i s r esponsible f or im plementing all aspec ts of the DBE
program. Implementation of the DBE program is ac corded the s ame priority as
compliance with all other legal obligations incurred by T xDOT inits fin ancial
assistance agreements with the Department of Transportation.



In that capacity, the DBELO is responsible for implementing all aspects of the DBE
program and ensuring that TxDOT complies with all provision of 49 CFR Part 26.
The DBELO has direct, independent access to the Executive Director concerning
DBE program matters. An organizational chart - Attachment 3 displays the
DBELO's position in the organization.

The DBELO is responsible for developing, implementing and monitoring the DBE
program, in coordination with other appropriate officials. The DBELQO has a staff of
17 to assist in the administration of the program. The duties and responsibilities of
the DBELO and staff include the following:

1 Gathers and reports statistical data and other information as required by
DOT.

2 Works with all departments to set overall annual goals.

3 Ensures that bid notices and requests for proposals are available to DBEs in a
timely manner.

4 |dentifies contracts and procurements so that DBE goals are included in
solicitations (both race-neutral methods and contract specific goals
attainment and identifies ways to improve progress).

5 Participates  with the Division Directors and District Officials to determine
contractor compliance with good faith efforts.

6  Analyzes TxDOT's progress toward DBE goal attainment and identifies
ways to improve progress.

7  Participates in pre-bid meetings.

8  Advises the Executive Director and the Texas Transportation Commission on
DBE matters and achievement.

9 C hairs the DBE Liaison Committee.

10 Participates in pre-bid meetings.

11 Provides DBEs with information and assistance in preparing bids, obtaining
bonding and insurance.

12 Plans and participates in DBE training seminars.

13 Certifies DBEs according to the criteria set by DOT and acts as liaison to the
Uniform Certification Process in Texas.

14 Provides outreach to DBEs and community organizations to advise them of
opportunities.

15 Maintains the Texas Unified Certification Program (TUCP) updated
directory on certified DBEs.



Section 26.27 DBE Financial Institutions

It is the policy of TXDOT to investigate the full extent of services offered by financial
institutions owned and controlled by socially and economically disadvantaged
individuals in the community, to make reasonable efforts to use these institutions, and to
encourage prime contractors on DOT-assisted contract to make use of these institutions.
We have made a thorough search for financial institutions owned and controlled by
socially and economically disadvantaged individuals in the State of Texas and were
unable to identify financial institutions meeting the requirements of Section 26.27.

Section 26.29 Prompt Payment Mechanisms

TxDOT will require prime contractors to pay subcontractors for satisfactory performance
of their contracts as specified in the Special Provision 009-007 Measurement and
Payment - Attachment 4, which is included in all federal-aid contracts.

In regards to the prompt pay full payment of retainage, TxDOT has adopted option 2.
TxDOT will decline to hold retainage from prime contractors and require a contract
clause obligating prime contractors to make prompt and full payment of any retainage
held by prime contractor to the subcontractor as specified in Special Provision 009-007
Measurement and Payment-Attachment4.

[68 FR 35553, June 16, 2003]
Section 26.31 Directory

TxDOT maintains a directory identifying all firms eligible to participate as DBEs. The
directory lists the firm's name, address, phone number, date of the most recent
certification, and the type of work the firm has been certified to perform as a DBE. We
revise the Directory on a weekly basis.

The TUCP Certifying Partners agree that TxDOT will serve as the TUCP
directory manager. The directory manager will be responsible for the
following actions:

+ Inputalldat aand makeany . corrections, ad ditions and/or
deletions upon receipt of informa tion from the Certifying TUCP
Partners; - o

* Maintain and keep the DBE directory current;

« Make the DBE directory availableto all T UCP Partners and
other interested parties;



» Maintain the TUCP directory website at www.dot.state.tx.us see
Attachment 5 for sample.

Section 26.33 Over-concentration

TxDOT has not identified that over-concentration exists in the types of work that DBEs
perform.

Section 26.35 Business Development Programs
TxDOT has established a business development program.
Section 26.37 Monitoring and Enforcement Mechanisms

TxDOT will take the following monitoring and enforcement mechanisms to ensure
compliance with 48 CFR Part 26:

Monitoring Mechanisms-To ensure that DBE reaquirements of the DOT assisted
contract are complied with, the Department will monitor the Contractor's efforts to
involve DBEs during the performance of the contract. This will be accomplished
by a review of monthly reports submitted to the Area Engineer by the Contractor
indicating his progress in achieving the DBE contract goal, and by compliance
reviews conducted on the project site by the Department. The DBE Special
Provision 000-1966 - Attachment 2 is included in all federal-aid projects and
outlines the monitoring mechanism for compliance with 49CFR Part 26.

Enforcement mechanisms- A Contractor's failure to comply with the requirements
of the DBE Special Provision 000-1966 - Attachment 2 shall constitute a material
breach of the federal-aid contract. In such a case, the Department reserves the
right to terminate the contract; to deduct the amount of DBE goal not
accomplished by DBEs from the money due or tc become due the Contractor, or
to secure a refund, not as a penalty but as liquidated damages to the Department
or such other remedy or remedies as the Department deems appropriate.

[As amended at 65 FR 68951, Nov 15, 2000, 68 FR 35554, June 16, 2003]

SUBPART C - GOALS, GOOD FAITH EFFORTS, AND COUNTING
Section 26.43 Set-asides or Quotas

TxDOT does not use set-asides or quotas in any way in the administration of this DBE
program.



Section 26.45 Overall Goals

In accordance with Section 26.45(f) TxDOT will submit its overall goal to DOT on August
1 of each year. Before establishing the overall goal each year, TxDOT will consult with
women's and general contractor groups, community organizations, and other officials or
organizations which could be expected to have information concer 19 the availability of
disadvantaged and non-disadvantaged businesses to obtain information concerning the
availability of disadvantaged and non-disadvantaged businesses, the effects of
discrimination on opportunities for DBEs, and TxDCOTs efforts to estabiish a level playing
field for the participation of DBEs.

Following this consuitation, we will publish a notice of the proposed overall goals,
informing the public that the proposed goal and its rationale are available for inspection
during normal business hours at our principal office for 30 days following the date of the
notice, and informing the public that TxDOT will accept comments on the goals for 45
days from the date of the notice. The notice is published on TxDOT's website,
newsletter, newspapers, available mmorlty-focus media, and trade publications.
Normally, we will issue this notice by June 25" of each year. The notice must include
addresses to which comments may be sent and addresses (including offices and
websites) where the proposal may be reviewed.

Our overall goal submission to DOT will include a summary of information and comments
received during this public participation process and our responses,

We will begin using our overall goal on October 1 of each year, unless we have
received other instructions from DOT. If we establish a goal on a project basis, we will
begin using our goal by the time of the first solicitation for a DOT assisted contract.

A description of the methodology to calculate the overall goal and the goal calculations
can be found in Attachment 6 to this program. Ihls section of the program will be
updated annually.

Section 26.49 Transit Vehicle Manufacturers Goals

TxDOT will require each transit vehicle manufacturer, as a condition of being authorized
to bid or propose on FTA assisted transit vehicle procurements, to certify that it has
complied with the requirements of this section. Alternatively, TxDOT may, at its
discretion and with FTA approval, establish project-specific goals for DBE participation in
the procurement of transit vehicles in lieu of the TVM complying with this element of the
program.
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Section 26.51 (d-g) Contract Goals

TxDOT will use contract goals to meet any portion of the overall goal TxDOT does not
project being able to meet using race-neutral means. Contract goals are established so
that, over the period to which the overall goal applies, they will cumulatively resuit in
meeting any portion of our overall goal that is not projected to be met through the use of
race-neutral means.

We will establish contract goals only on those DOT-assisted contracts that have
subcontracting possibilities. We need not establish a contract goal on every such
contract, and the size of contract goals will be adapted to the circumstances of each
such contract (e.g., type and focation of work, availability of DBEs to perform the
particular type of work.)

We will express our contract goals as a percentage of the total amount of a DOT
assisted contract.

TxDOT DBE Special Provision and Bidder's Certification

The purpose of the DBE Special Provision is to carry out the U. S. Department of
Transportation's (DOT) policy of ensuring nondiscrimination in the award and
administration of DOT assisted contracts and creating a level playing field on which firms
owned and controlled by individuals who are determined to be socially and economically
disadvantaged can compete fairly for DOT assisted contracts. If the Disadvantaged
Business Enterprise (DBE) goal is greater than zero, Article A, "Disadvantaged Business
Enterprise in Federal-Aid Construction”, of this Special Provision shall apply to this
contract. If there is no DBE goal, Article B, "Race-Neutral DBE Participation”, of this
Special Provision shall apply, to this contract. The percentage goal for DBE participation
in the work to be performed under this contract will be shown on the proposal.

Certification of DBE Goal Attainment

The certification of DBE goal attainment is included in all proposals for federal-aid
highway projects. By signing the proposal, the Bidder certifies that the DBE goal will be
met by obtaining commitments equal to or exceeding the DBE percentage or that the
Bidder will provide a good faith effort to substantiate the attempt to meet the goal. Failure
to provide commitments to meet the stated goal or provide a satisfactory good faith effort
will be considered a breach of the requirements of the proposal. As a result, the bid
proposal guaranty of the bidder will become property of the Department and the Bidder
will be excluded for re bidding on the project when it is re-advertised. See Attachment
7. Co

Tracking and monitoring of DBE goals throughout the life of the contract will be
performed by the Department. ‘
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The Contractor shall submit monthly reports, after work begins, on DBE payments to
meet the DBE goal and for DBE race-neutral participation. The monthly report is to be
sent to the Area Engineer. These reports will be due within 15 days after the end of a
calendar month. Office of Civil Rights reviews monthly progress reports through
computer programs, i.e. SiteManager and Subcontractor Monitoring System (SMS).
Upon continual monitoring of the DBE commitment and payments by the Area Engineer,
the Area Engineer will notify the Office of Civil Rights of any issue that requires further
review. The Office of Civil Rights will initiate a compliance review and take the
appropriate contract remedies. See attached DBE Special Provisions 000-1966 -
Attachment 2.

Section 26.53 Good Faith Efforts Procedures

Demonstration of good faith efforts (26.53(a} & (c))

The obligation of the bidder/offeror is to make good faith efforts. The bidder/offeror can
demonstrate that it has done so either by meeting the contract goal or documenting good
faith efforts.

TxDQTs Office of Civil Rights is responsible for determining whether a bidder/offeror
who has not met the contract goal has documented sufficient good faith efforts to be
regarded as responsive.

We will ensure that all information is complete and accurate and adequately documents
the bidder/offer's good faith efforts before we commit to the performance of the contract
by the bidder/offeror. This process for Good Faith Effort is included in the DBE Special
Provision 000-1966 3.c. - Attachment 2.

Information to be submitted (26.53(b))}
TxDOT treats bidder/offers' compliance with good faith efforts’ requirements as a matter
of responsiveness.

Each solicitation for which a contract goal has been established will require the
bidders/offerors to submit the following information:

1. The names and addresses of DBE firms that will participate in the contract;

2. A description of the work that each DBE will perform;

3. The dollar amount of the participation of each DBE firm participating;

4. Written and signed documentation of commitment to use a DBE
subcontractor whose participation it submits to meet a contract goal;

5. Wrritten and signed confirmation from the DBE that it is participating in the
contract as provided in the prime contractors commitment and

12



8. If the contract goal is not met, evidence of good faith efforts.
Administrative reconsideration (26.53(d))

Within 15 days of being informed by TxDOT that it is not responsive because it has not
documented sufficient good faith efforts, a bidder/offeror may request administrative
reconsideration. Bidder/offerors should make this request in writing to the Office of Civil
Rights, 125 E. 11" Street, Austin, Texas 78701, (512) 416-4700. The reconsideration
official will not have played any role in the original determination that the bidder/offeror
did not document sufficient good faith efforts.

As part of this reconsideration, the bidder/offeror will have the opportunity to provide
written documentation or argument concerning the issue of whether it met the goal or
made adequate good faith efforts to do so. The bidder/offeror will have the opportunity to
meet in person with our reconsideration official to discuss the issue of whether it met the
goal or made adequate good faith efforts to do. We will send the bidder/offeror a written
decision on reconsideration, explaining the basis for finding that the bidder did or did not
meet the goal or make adequate good faith efforts to do so. The result of the
reconsideration process is not administratively appealable to the Department of
Transportation.

Good Faith Efforts when a DBE is replaced on a contract (26.53(f))

Contractors' requests for substitutions of DBE subcontractors shall be accompanied by
a detailed explanation which should substantiate the need for a substitution. The
Contractor may not be allowed to count work on those items being substituted toward
the DBE goal prior to approval of the substitution from the Department.

The Districts will be responsible for coordinating and approving Prime's request for
Substitution. Districts will notify Office of Civii Rights of the determination of a
contractor's compliance and/or noncompliance of the DBE Special Provision and be
responsible for coordinating appropriate sanctions with TxDOT's DBE Liaison Officer. If
the contractor fails to comply according to federal regulations specified in 48 CFR
§26.53 and according to TxDOT contract specifications the contractor will be sanctioned
as outlined in TxDOT DBE Special Provision 000-1966-Attachment 2.

A Contractor's failure to comply with the requirements of the DBE Special Provision
shall constitute a material breach of the contract. In such a case, the Department
reserves the right to terminate the contract, deduct the amount of DBE goal not
accomplished by DBEs from the money due or to become due to the Contractor, secure
a refund, not as a penalty but as liquidated damages to the Department, or such other
remedy or remedies as the Department deems appropriate.

13



Section 26.55 Counting DBE Participation

TxDOT will count DBE participation toward overall and contract goals as provided
in 49 CFR 26.55.

The district will perform CUF reviews on contracts that have a DBE goal. A CUF r eview
will be per formed on DBEs list ed on the appr oved contract co mmitment usi ng the
Commercially Useful Function (CUF) Project Site Review checklist, If needed to verify a
CUF, obtai n a copy of the su bconfract agreement for clarif ication regar ding the DBEs
contractual responsibilities. Office of Civil Rights will perform the CUF re views on DBE
suppliers. For non-supplier DBEs listed on the contfac t DBE commitment working on the
project site and associated project specific locations, complete the checklist as follows:

1. Complete the initial checklist as soon as possible after the DBE's
commencement of its work.

2. Monitor the DBEs performance and conduct additional reviews w  n the DBE's work
performance brings into question whether the DBE meets CUF requirements.

3. ifinformation obtained indicates possible noncompliance with the CUF
requirements, contact Office of Civil Rights for a final determination.

In order to provide consistent interpretations statewide, Office of Civil Rights will make
final negative CUF determinations and provide guidance and assistance for CUF reviews.

For trucking firms TxDOT will count DBE goal credit as follows:

A DBE trucking firm (including an owner operator who is certified as a DBE is
considered to be performing a CUF when the DBE is responsible for the management
and supervision of the entire trucking operation on a particular contract and the DBE
itself owns and operates at least 1 fully licensed, insured, and operational truck used on
the contract. o

(a) The Contractor receives credit for the tota!l value of the transportation services
the DBE provides on a contract using trucks it owns, insures, and operates
using drivers it employs.

(b) The DBE may lease trucks from another DBE firm, including an owner
operator who is certified as a DBE. The DBE who leases trucks from another
DBE receives credit for the total value of the transportation services the
lessee DBE provides on the Contract.

(c) The DBE may also lease trucks from a non-DBE firm, including from an
owner-operator. The DBE who leases trucks from a non-DBE is entitled to
credit for the total value of transportation services provided by non-DBE
lessees not to exceed the value of transportation services provided by the
DBE-owned trucks on the contract. Additional participation by non-DBE
lessees receive credit only for the fee or commission it receives as result of
the lease arrangement

14



(d) A lease must indicate that the DBE has exclusive use of and control
over the trucks giving the DBE absolute priority for use of the leased
trucks. Leased trucks must display the name and identification number
of the DBE.

(68 FR 35554, June 16, 2003]

Use Of Joint Checks

With department approval, the use of jo int checks bet ween a prime contractor
and a DBE subcontractor is allowed. T he new DBE Spec ial Provision Section
1.A.5.d. states the following regarding the use of joint checks:

"If the Contractor chooses to assist a DBE firm, other than a manufacturing
material supplier or regular dealer, and the DBE firm accepts the assistance,
the Contractor may act solely as a guarantor by use of a two-party check
for payment of materials to be used on the project by the DBE. The matenrial
supplier must invoice the DBE who will present the invoice to the
Contractor. The Contractor may issue a Joint check to the DBE and the
material supplier and the DBE firm must issue the remittance to the
material supplier. No funds shall go directly from the Contractor to the
material supplier. The DBE firm may accept or reject this joint checking
arrangement

The Contractor must obtain approval from ie Department prior to
implementing the use of joint check arrangements with the DBE. Submit to
the Department, Joint Check Approval Form 2178 for requesting approval.
Provide copies of cancelled joint checks upon request No DBE goal credit
will be allowed for the cost of DBE materials that are paid by the
Contractor directly to the material suppfier.”

Procedures- For all federal-aid ¢ ontracts, re view and approve the use of joint
checks prior to their use. Distric ts shoul d verify that the DBE subcontract oris
responsible for ordering, scheduling deliv ery and i ssuing payment for the
materials. - .

Prime contractor requests for joi nt check approval must be subm itted to the Area
Engineer on Form 2178, DBE Joint Check Approvai - Attachment 8. The Department
will expedite approval or den ial of the use of DBE jo int check a greements to
ensure timely delivery of materials. Reasons for denial include, but are not limited
to, the prime contractor's insistence on t he joint check arrangement and failure of
all parties to agree to the arrangement (only the DBE or the supplier may request
the use of a joint check).

Obtain copies of cancelled joint checks as necessary to verify that the joint checks
have passed through the DBE. Bank images are an a cceptable method of r eview.
Review the joi nt chec k agreements as ne cessaryto ens ure that at hree p arty
arrangement exists.
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Material cost paid by the prime contractor directly to the material supplier is not allo wed
for DBE goal credit and may cause the denial of DBE goal credit for all work performed
by the DBE subcontractor.

SUBPART D - CERTIFICATION STANDARDS

TxDOT will use the certification standards of Subpart D of Part 26 to determine the
eligibility of firms to participate as DBEs in DOT-assisted contracts. To be certified as a
DBE, a firm must meet all certification eligibility standards. We will make our certification
decisions based on the facts as a whole. For information about the certification process
or to apply for certification, firms should contact;

The Office of Civil Rights, 125 E. 11" Street, Austin, Texas 78701, Toll Free 1-866-480-2518

Our certification application forms and documentation requirements are found in the
attached TUCP Standard Operating Procedures (SOP) at Attachment 9.

SUBPART E - CERTIFICATICN PRCCEDURES

TxDOT is a member of the Texas Unified Certification Program (TUCP)). The TUPC will
meet all of the requirements of this section. A description of the TUCP Memorandum of
Agreement (MOA) is found at Attachment 10.

Withdrawal of DBE Application: TxDOT will follow the procedures under the TUCP for
withdrawal DBE Application. A DBE may withdraw their application prior to a certification
decision being rendered by TxDOT. TxDOT will acknowledge the DBE request for
withdrawal of DBE Application by certified letter. The DBE may not reapply for
certification for a period of 12 months from the date of receipt of TXDOT's letter, this
withdrawal may not be appealed to US DOT.

Voluntary Surrender of Certification: TxDOT will follow the procedures under the
TUCP for surrender of DBE Certification. A DBE may surrender their certification and
TxDOT will acknowledge the DBE's request for surrender of their certification by certified
letter. The DBE may not reapply for certification for a period of 12 months from the date
of receipt of TXDOT's letter. This voluntary surrender may not be appealed to US DOT.

Section 26.83 Procedures for Certification Decisions
For procedures for the certification decisions see the attached TUCP Standard Operating
Procedures {SOP) at Attachment 9.
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TxDOT is one of six certifying agencies in Texas. The six certifying agencies
have agreed by Memorandum of Agreement that TxDOT will be responsible for
all highway construction industry DBE applications, Annual Affidavits, three-year
on-site review, and decertification if applicable.

TxDOT will ensure that the decision in a proceeding to remove a firm's eligibility
(decertification) is made by personnel that did not take part in actions leading to
or seeking to implement the proposal to remove the firm's eligibility and are not

subject, with respect to the matter, to direction from personnel who did take part
in these actions. '

SUBPART F - COMPLIANCE AND ENFORCEMENT

Section 26.109 Information, Confidentiality, Cooperation and Intimidation
or Retaliation :

TxDOT will not release information that may be reasonably construed as
confidential business information to any third party without the written consent of
the firm that submitted the information. This includes applications for DBE
Certification and supporting documentation.

TxDOT will keep the identity of complainants confidential at their election,
however complainants will be advised that in some circumstances, failure to
waive the privilege will result in the closure of the investigation or proceeding or
hearing. Federal Aviation Administration (FAA) follows the procedures of 14 CFR
Part 16 with respect to confidentiality of information and complaints.

All participants in the Department's DBE Program (including but not limited to,
recipients, DBE firms and applicants for DBE certification, complainants and
appellants and contractors using DBE firms to meet contract goais) are required
to cooperate fully and promptly with DOT and recipient compliance reviews,
certification reviews, investigation and other reguest for information. Failure to do
so shall be a ground for appropriate action against the party involved.

If you are a recipient, contractor, or any other participant in the program you must
not intimidate, threaten, coerce, or discriminate against any individual or firm for
the purpose of interfering with any right or privilege secured by this part or
because the individual or firm has made a complaint, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing under this
part. If you violate this prohibition, you are in noncompliance with this part.
Records must be retained for a period of 3 years following completion of the
contract work, and shall be available at reasonable times and places for
inspection by authorized representatives of the Department or the DOT. Provide
copies of subcontracts or agreements and other documentation upon request.
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¢CFR — Code of Federal Regulations Page 1 of 70

ATTACHMENT 1

ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR Data is current as of January 23, 2014

Title 49: Transportation

PART 26—PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES IN DEPARTMENT
OF TRANSPORTATION FINANCIAL ASSISTANCE PROGRAMS

Contents
Subpart A—General

§26.1 What are the objectives of this part?

§26.3 To whom does this part apply?

§26.5 What do the terms used in this part mean?

§26.7 What discriminatory actions are forbidden?

§26.9 How does the Department issue guidance and interpretations under this part?
§26.11 What records do recipients keep and report?

§26.13 What assurances must recipients and contractors make?

§26.15 How can recipients apply for exemptions or waivers?

Subpart B—Administrative Requirements for DBE Programs for Federally-Assisted Contracting

§26.21 Who must have a DBE program?

§26.23 What is the requirement for a policy statement?

§26.25 What is the requirement for a liaison officer?

§26.27 What efforts must recipients make concerning DBE financiai institutions?

§26.29 What prompt payment mechanisms must recipients have?

§26.31 What information must you include in your DBE directory?

§26.33 What steps must a recipient take to address overconcentration of DBEs in certain types of
work?

§26.35 What role do business development and mentor-protégé programs have in the DBE
program?

§26.37 What are a recipient's responsibilities for monitoring the performance of other program
participants?

§26.39 Fostering small business participation.

Subpart C—Goals, Good Faith Efforts, and Counting

§26.41 What is the role of the statutory 10 percent goal in this program?

§26.43 Can recipients use set-asides or quotas as part of this program?

§26.45 How do recipients set overall goals?

§26.47 Can recipients be penalized for failing to meet overall goals?

§26.49 How are overall goals established for transit vehicle manufacturers?

§26.51 What means do recipients use to meet overall goals?

§26.53 What are the good faith efforts procedures recipients follow in situations where there are
confract goals?

§26.55 How is DBE participation counted toward goals?

Subpart D—Certification Standards

§26.61 How are burdens of proof allocated in the certification process?
§26.63 What rules govern group membership determinations?

http://www.ccfr.gov/cgi-bin/text-idx?SID=5908395¢0766¢132357a2981¢b51698&node=...  1/27/2014
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§26.65 What rules govern business size determinations?

§26.67 What rules determine social and economic disadvantage?
§26.69 What rules govern determinations of ownership?

§26.71 What rules govern determinations concerning control?
§26.73 What are other rules affecting certification?

Subpart E—Certification Procedures

§26.81 What are the requirements for Unified Certification Programs?

§26.83 What procedures do recipients follow in making certification decisions?

§26.85 Interstate certification.

§26.86 What rules govern recipients’ denials of initial requests for certification?

§26.87 What procedures does a recipient use to remove a DBE's eligibility?

§26.89 What is the process for certification appeals to the Department of Transportation?
§26.91 What actions do recipients take following DOT certification appeal decisions?

Subpart F—Compliance and Enforcement

§26.101 What compliance procedures apply to recipients?
§26.103 What enforcement actions apply in FHWA and FTA programs?

§26.105 What enforcement actions apply in FAA programs?

§26.107 What enforcement actions apply to firms participating in the DBE program?

§26.109 What are the rules governing information, confidentiality, cooperation, and intimidation or
retaliation?

Appendix A to Part 26—Guidance Concerning Good Faith Efforts

Appendix B to Part 26—Uniform Report of DBE Awards or Commitments and Payments Form
Appendix C to Part 26—DBE Business Development Program Guidelines

Appendix D to Part 26—Mentor-Protégé Program Guidelines

Appendix E to Part 26—Individual Determinations of Social and Economic Disadvantage

Appendix F to Part 26—Uniform Certification Application Form

AUTHORITY: 23 U.S5.C. 304 and 324; 42 U.S.C. 20004, of seq. ; 49 U.S.C. 471 07, 47113, 47123; Sec. 1101
(b), Pub. L. 105-178, 112 Stat. 107, 113.

SouRcE: 64 FR 5126, Feb. 2, 1999, unless otherwise noted.
t Backto Top
Subpart A—General
L Backto Top
§26.1 What are the objectives of this part?

This part seeks to achieve several objectives:

(a) To ensure nondiscrimination in the award and administration of DOT-assisted contracts in the
Department's highway, transit, and airport financial assistance programs;

(b) To create a level playing field on which DBEs can compete fairly for DOT-assisted contracts;

(c) To ensure that the Department's DBE program is narrowly tailored in accordance with
applicable law;

(d) To ensure that only firms that fully meet this part's eligibility standards are permitted fo
participate as DBEs;

(e) To help remove barriers to the participation of DBEs in DOT-assisted contracts;

(f) To assist the development of firms that can compete successfully in the marketplace outside
the DBE program; and

Page 2 of 70
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(g) To provide appropriate flexibility to recipients of Federal financial assistance in establishing
and providing opportunities for DBEs.

4 Back to Top
§26.3 To whom does this part apply?
(a) If you are a recipient of any of the following types of funds, this part applies to you:

(1) Federal-aid highway funds authorized under Titles | (other than Part B) and V of the
Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L. 102-240, 105 Stat. 1914, or
Titles I, I1l, and V of the Transportation Equity Act for the 21st Century (TEA-21), Pub. L. 105-178, 112
Stat. 107.

(2} Federal transit funds authorized by Titles [, IIl, V and VI of ISTEA, Pub. L. 102-240 or by
Federal transit laws in Title 49, U.S. Code, or Titles |, Ill, and V of the TEA-21, Pub. L. 105-178.

(3) Airport funds authorized by 49 U.S.C. 47101, et seq.
{b) [Reserved]

(c) If you are letting a contract, and that contract is to be performed entirely outside the United
States, its territories and possessions, Puerto Rico, Guam, or the Northern Marianas Islands, this part
does not apply to the contract.

{d} If you are letting a contract in which DOT financial assistance does not participate, this part
does not apply to the contract.

4 Back to Top
§26.5 What do the terms used in this part mean?

Affiliation has the same meaning the term has in the Small Business Administration (SBA)
regulations, 13 CFR part 121.

(1) Except as otherwise provided in 13 CFR part 121, concems are affiliates of each other when,
either directly or indirectly:

(i) One concern controls or has the power to control the other; or
(it} A third party or parties controls or has the power to control both: or
(iii} An identity of interest between or among parties exists such that affiliation may be found.

(2) In determining whether affiliation exists, it is necessary to consider all appropriate factors,
including common ownership, common management, and contractual relationships. Affiliates must be
considered together in determining whether a concern meets small business size criteria and the
statutory cap on the participation of firms in the DBE program.

Alaska Native means a citizen of the United States who is a person of one-fourth degree or more
Alaskan Indian (including Tsimshian Indians not enrolled in the Metlaktla Indian Community), Eskimo,
or Aleut blood, or a combination of those bloodlines. The term includes, in the absence of proof of a
minimum blood quantum, any citizen whom a Native village or Native group regards as an Alaska
Native if their father or mother is regarded as an Alaska Native.

Alaska Native Corporation (ANC) means any Regional Corporation, Village Corporation, Urban
Corporation, or Group Corporation organized under the laws of the State of Alaska in accordance with
the Alaska Native Claims Settlement Act, as amended (43 U.S.C. 1601, et seq.).

Compliance means that a recipient has correctly implemented the requirements of this part.
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Contract means a legally binding relationship obligating a seller to fu  ish supplies or services
(including, but not limited to, construction and professional services) and the buyer to pay for them.
For purposes of this part, a lease is considered to be a contract.

Contractor means one who participates, through a contract or subcontract (at any tier), in a DOT-
assisted highway, transit, or airport program.

Department or DOT means the U.S. Department of Transportation, including the Office of the
Secretary, the Federal Highway Administration (FHWA), the Federal Transit Administration (FTA)}, and
the Federal Aviation Administration (FAA).

Disadvantaged business enterprise or DBE means a for-profit small business concern—

(1) That is at least 51 percent owned by one or more individuals who are both socially and
economically disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned
by one or more such individuals; and

(2) Whose management and daily business operations are controlled by one or more of the
socially and economically disadvantaged individuals who own it.

DOT-assisted contract means any contract between a recipient and a contractor (at any tier)
funded in whole or in part with DOT financial assistance, including letters of credit or loan guarantees,
except a contract solely for the purchase of land.

DOT/SBA Memorandum of Understanding or MOU, refers to the agreement signed on November
23, 1999, between the Department of Transportation {DOT) and the Small Business Administration
(SBA) streamlining certification procedures for participation in SBA's 8(a) Business Development (8(a)
BD) and Small Disadvantaged Business (SDB) programs, and DOT's Disadvantaged Business
Enterprise (DBE) program for small and disadvantaged businesses.

Good faith efforts means efforts to achieve a DBE goal or other requirement of this part which, by
their scope, intensity, and appropriateness to the objective, can reasonably be expected to fulfilt the
program requirement.

Home state means the state in which a DBE firm or applicant for DBE certification maintains its
principal place of business.

Immediate family member means father, mother, husband, wife, son, daughter, brother, sister,
grandmother, grandfather, grandson, granddaughter, mother-in-law, or father-in-law.

Indian tribe means any Indian tribe, band, nation, or other organized group or community of
Indians, including any ANC, which is recognized as eligible for the special programs and services
provided by the United States to Indians because of their status as Indians, or is recognized as such
by the State in which the tribe, band, nation, group, or community resides. See definition of “tribally-
owned concern” in this section. ’

Joint venture means an association of a DBE firm and one or more other firms to carry out a
single, for-profit business enterprise, for which the parties combine their property, capital, efforts, skills
and knowledge, and in which the DBE is responsible for a distinct, clearly defined portion of the work
of the contract and whose share in the capital contribution, control, management, risks, and profits of
the joint venture are commensurate with its ownership interest.

Native Hawaifan means any individual whose ancestors were natives, prior to 1778, of the area
which now comprises the State of Hawaii.

Native Hawaiian Organization means any community service organization serving Native
Hawaiians in the State of Hawaii which is a not-for-profit organization chartered by the State of Hawaii,
is controlled by Native Hawaiians, and whose business activities will principally benefit such Native
Hawaiians.
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Noncompliance means that a recipient has not correctly implemented the requirements of this
part.

Operating Administration or OA means any of the following parts of DOT: the Federal Aviation
Administration (FAA), Federal Highway Administration (FHWA), and Federal Transit Administration
(FTA). The "Administrator” of an operating administration includes his or her designees.

Personal net worth means the net value of the assets of an individual remaining after total
liabilities are deducted. An individual's personal net worth does not include: The individual's ownership
interest in an applicant or participating DBE firm; or the individual's equity in his or her primary place of
residence. An individual's personal net worth includes oniy his or her own share of assets held jointly
or as community property with the individual's spouse.

Primary industry classification means the North American Industrial ¢ issification System
(NAICS) designation which best describes the primary business of a firm. The NAICS is described in
the North American Industry Classification Manual—United Stafes, 1997 which is available from the
National Technical Information Service, 5285 Port Royal Road, Springfield, VA, 22161; by cailing 1
(800) 553-6847; or via the Internet at: hitp.//www.ntis.gov/product/naics.htm.

Primary recipient means a recipient which receives DOT financial assistance and passes some or
all of it on to anocther recipient.

Principal place of business means the business location where the individuals who manage the
firm’s day-to-day operations spend most working hours and where top management's business
records are kept. If the offices from which management is directed and where business records are
kept are in different locations, the recipient will determine the principal place of business for DBE
program purposes.

Program means any undertaking on a recipient's part to use DOT financial assistance, authorized
by the laws to which this part applies.

Race-conscious measure or program is one that is focused specifically on assisting only DBEs,
including women-owned DBEs.

Race-neutral measure or program is one that is, or can be, used to assist all small businesses.
For the purposes of this part, race-neutral includes gender-neutrality.

Recipient is any entity, public or private, to which DOT financial assistance is extended, whether
directly or through another recipient, through the programs of the FAA, FHWA, or FTA, or who has
applied for such assistance.

Secretary means the Secretary of Transportation or his/her designee.

Set-aside means a contracting practice restricting eligibility for the competitive award of a contract
solely to DBE firms.

Small Business Administration or SBA means the United States Small Business Administration.

SBA certified firm refers to firms that have a current, valid certification from or recognized by the
SBA under the 8(a} BD or SDB programs.

Small business concern means, with respect to firms seeking to participate as DBEs in DOT-
assisted contracts, a small business concern as defined pursuant to section 3 of the Small Business
Act and Small Business Administration regulations implementing it (13 CFR part 121) that also does
not exceed the cap on average annual gross receipts specified in §26.65(b),

Socially and economically disadvantaged individual means any individual who is a citizen (or
lawfully admitted permanent resident) of the United States and who is—
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(1) Any individual who a recipient finds to be a socially and economically disadvantaged individual
on a case-by-case basis.

(2) Any individual in the following groups, members of which are rebuttably presumed to be
socially and economically disadvantaged:

(i) “Black Americans,” which includes persons having origins in any of the Black racia! groups of
Africa;

(ii) "Hispanic Americans,” which includes persons of Mexican, Puerto Rican, Cuban, Dominican,
Central or South American, or other Spanish or Portuguese culture or origin, regardless of race;

(iii} “Native Americans,” which includes persons who are American Indians, Eskimos, Aleuts, or
Native Hawaiians;

(iv) “Asian-Pacific Americans,” which includes persons whose origins are from Japan, China,
Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea), Thailand, Malaysia,
Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust Territories of the Pacific Islands
{Republic of Palau), the Commonwealth of the Northern Marianas Islands, Macao, Fiji, Tonga, Kiribati,
Juvalu, Nauru, Federated States of Micronesia, or Hong Kong;

{v) “Subcontinent Asian Americans,” which includes persons whose origins are from India,
Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;

{vi) Women;

{vii) Any additional groups whose members are designated as socially and economically
disadvantaged by the SBA, at such time as the SBA designation becomes effective.

Tribally-owned concern means any concern at least 51 percent owned by an Indian tribe as
defined in this section.

You refers to a recipient, unless a statement in the text of this part or the context requires
otherwise (i.e., "You must do XYZ' means that recipients must do XYZ).

64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999;: 68 FR 35553, June 16, 2003; 76 FR
5086, Jan. 28, 2011]

% Back to Top
§26.7 What discriminatory actions are forbidden?

(@) You must never exclude any person from participation in, deny any person the benefits of, or
otherwise discriminate against anyone in connection with the award and performance of any contract
covered by this part on the basis of race, color, sex, or national origin,

{b) In administering your DBE program, you must not, directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating or
substantially impairing accomplishment of the objectives of the program with respect to individuals of a
particuiar race, color, sex, or national origin.

% Backto Top
§26.9 How does the Department issue guidance and interpretations under this part?
{a) Only guidance and interpretations (including interpretations set forth in certification appeal

decisions) consistent with this part 26 and issued after March 4, 1999 express the official positions and
views of the Department of Transportation or any of its operating administrations.

http://www.ecfr.gov/cgi-bin/text-1dx?SID=5908395e0766¢13235f722981eb51698&node=... 1/27/2014
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(b) The Secretary of Transportation, Office of the Secretary of Transportation, FHWA, FTA, and
FAA may issue written interpretations of or written guidance concerning this part. Written
interpretations and guidance are valid, and express the official positions and views of the Department
of Transportation or any of its operating administrations, only if they are issued over the signature of
the Secretary of Transportation or if they contain the following statement:

The General Counsel of the Department of Transportation has reviewed this document and approved it as
consistent with the language and intent of 49 CFR part 26.

[72 FR 15617, Apr. 2, 2007]
L Back to Top
§26.11 What records do recipients keep and report?

(a) You must transmit the Uniform Report of DBE Awards or Commitments and Payments, found
in Appendix B to this part, at the intervals stated on the form.

(b} You must continue to provide data about your DBE program to the Department as directed by
DOT operating administrations.

(c) You must create and maintain a bidders list.

(1) The purpose of this list is to provide you as accurate data as possible about the universe of
DBE and non-DBE contractors and subcontractors who seek to work on your Federally-assisted
contracts for use in helping you set your overall goals.

(2) You must obtain the following information about DBE and non-DBE contractors and
subcontractors who seek to work on your Federally-assisted contracts:

(i} Firm name;

(i) Firm address;

(iii) Firm's status as a DBE or non-DBE;
(iv) Age of the firm; and

(v} The annual gross receipts of the firm. You may obtain this information by asking each firm to
indicate into what gross receipts bracket they fit (e.g., less than $500,000; $500,000-$1 million: $1-2
million; $2-5 million; etc.} rather than requesting an exact figure from the firm.

(3) You may acquire the information for your bidders list in a variety of ways. For example, you
can collect the data from all bidders, before or after the bid due date. You can conduct a survey that
will result in statistically sound estimate of the universe of DBE and non-DBE contractors and
subcontractors who seek to work on your Federally-assisted contracts. You may combine different
data collection approaches (e.g., collect name and address information from all bidders, while
conducting a survey with respect to age and gross receipts information).

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 76 FR 5096, Jan. 28, 201 1]

4 Back to Top
§26.13 What assurances must recipients and contractors make?

(a) Each financial assistance agreement you sign with a DOT operating administration {ora
primary recipient) must include the following assurance:

The recipient shall not discriminate on the basis of race, color, national arigin, or sex in the award and

performance of any DOT-assisted contract or in the administration of its DBE program or the requirements of 49
CFR part 26. The recipient shail take all necessary and reasonable steps under 49 CFR part 26 to ensure
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nondiscrimination in the award and administration of DOT-assisted contracts. The recipient’'s DBE program, as
required by 49 CFR part 26 and as approved by DOT, is incorporated by reference in this agreement.
Implementation of this program is a legal obligation and failure to carry out its terms shall be treated as a
violation of this agreement. Upen notification to the recipient of its failure to carry out its approved program, the
Department may impose sanctions as provided for under part 26 and may, in appropriate cases, refer the matter
for enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 ot

seq.).

(b) Each contract you sign with a contractor (and each subcontract . prime contractor signs with
a subcontractor) must include the following assurance:

The contractor, sub recipient or subcontractor shall not discriminate on the basis of race, color, national
origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements of 49
CFR part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor to carry out
these requirements is a material breach of this contract, which may result in the termination of this contract or
such other remedy as the recipient deems appropriate.

4 Back to Top
§26.15 How can recipients apply for exemptions or waivers?

(a) You can apply for an exemption from any provision of this part. To apply, you must request the
exemption in writing from the Office of the Secretary of Transportation, FHWA, FTA, or FAA. The
Secretary will grant the request only if it documents special or exceptional circumstances, not likely to
be generally applicable, and not contemplated in connection with the rulemaking that established this
part, that make your compliance with a specific provision of this part impractical. You must agree to
take any steps that the Department specifies to comply with the intent of the provision from which an
exemption is granted. The Secretary will issue a written response to all exemption requests.

(b) You can apply for a waiver of any provision of Subpart B or C of this part including, but not
limited to, any provisions regarding administrative requirements, overall goals, contract goals or good
faith efforts. Program waivers are for the purpose of authorizing you to operate a DBE program that
achieves the objectives of this part by means that may differ from one or more of the requirements of
Subpart B or C of this part. To receive a program waiver, you must follow these procedures:

(1) You must apply through the concerned operating administration. The application must include
a specific program proposal and address how you will meet the criteria of paragraph {(b}(2) of this
section. Before submitting your application, you must have had public participation in developing your
proposal, including consultation with the DBE community and at least one public hearing. Your
application must include a summary of the public participation process and the information gathered
through it.

{2) Your application must show that—

(i) There is a reasonable basis to conclude that you could achieve a level of DBE participation
consistent with the objectives of this part using different or innovative means other than those that are
provided in subpart B or C of this part;

(i) Conditions in your jurisdiction are appropriate for implementing the proposal;

(ifi) Your proposal would prevent discrimination against any individual or group in access to
contracting opportunities or other benefits of the program; and

(iv) Your proposal is consistent with applicable law and program requirements of the concerned
operating administration's financial assistance program.

(3) The Secretary has the authority to approve your application. If the Secretary grants your
application, you may administer your DBE program as provided in your proposal, subject to the
following conditions:

(i) DBE eligibility is determined as provided in subparts D and E of this part, and DBE participation
is counted as provided in §26.49;
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(ii) Your level of DBE participation continues to be consistent with the objectives of this part;
(iii) There is a reasonable limitation on the duration of your modified program; and
(iv) Any other conditions the Secretary makes on the grant of the waiver.

(4) The Secretary may end a program waiver at any time and require you to comply with this
part's provisions. The Secretary may also extend the waiver, if he or she determines that all
requirements of paragraphs (b)(2) and (3) of this section continue to be met. Any such extension shall
be for no longer than period originaliy set for the duration of the program.

4 Back to Top

Subpart B—Administrative Requiremer 3 for DBE Programs for Federally-
Assisted Contracting

4 Back to Top

§26.21 Who must have a DBE program?

(a) If you are in one of these categories and let DOT-assisted contracts, you must have a DBE
program meeting the requirements of this part:

(1) All FHWA recipients receiving funds authorized by a statute to which this part applies;

(2) FTA recipients receiving planning, capital and/or operating assistance who will award prime
contracts {excluding transit vehicle purchases) exceeding $250,000 in FTA funds in a Federal fiscal
year;

(3) FAA recipients receiving grants for airport planning or development who will award prime
contracts exceeding $250,000 in FAA funds in a Federal fiscal year.

(b)(1) You must submit a DBE program conforming to this part by August 31, 1999 to the
concerned operating administration (OA). Once the OA has approved your program, the approval
counts for all of your DOT-assisted programs (except that goals are reviewed by the particular
operating administration that provides funding for your DOT-assisted contracts).

(2) You do not have to submit regular updates of your DBE programs, as iong as you remain in
compliance. However, you must submit significant changes in the program for approval.

(c) You are not eligible to receive DOT financial assistance unless DOT has approved your DBE
program and you are in compliance with it and this part. You must continue to carry out your program
until all funds from DOT financial assistance have been expended.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999: 65 FR 68951, Nov. 15, 2000]
4 Back to Top
§26.23 What is the requirement for a policy statement?
You must issue a signed and dated policy statement that expresses your commitment to your
DBE program, states its objectives, and outlines responsibilities for its implementation. You must

circulate the statement throughout your organization and to the DBE and non-DBE business
communities that perform work on your DOT-assisted contracts.

4 Back to Top
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§26.25 What is the requirement for a liaison officer?

You must have a DBE liaison officer, who shall have direct, independent access to your Chief
Executive Officer concerning DBE program matters. The liaison officer shall be responsible for
implementing all aspects of your DBE program. You must also have adequate staff to administer the
program in compliance with this part,

% Back to Top
§26.27 What efforts must recipients make concerning DBE financial institutions?

You must thoroughly investigate the full extent of services offered by financial institutions owned
and controlled by socially and economically disadvantaged individuals in your community and make
reasonable efforts to use these institutions. You must also encourage prime contractors to use such
institutions.

4 Back to Top
§26.29 What prompt payment mechanisms must recipients have?

(@) You must establish, as part of your DBE program, a contract clause to require prime
contractors to pay subcontractors for satisfactory performance of their contracts no later than 30 days
from receipt of each payment you make to the prime contractor.

(b) You must ensure prompt and full payment of retainage from the prime contractor to the
subcontractor within 30 days after the subcontractor's work is satisfactorily completed. You must use
one of the following methods to comply with this requirement:

(1) You may decline to hold retainage from prime contractors and prohibit prime contractors from
holding retainage from subcontractors.

(2) You may decline to hold retainage from prime contractors and reqguire a contract clause
obligating prime contractors to make prompt and full payment of any retainage kept by prime
contractor to the subcontractor within 30 days after the subcontractor's work is satisfactorily
completed.

(3) You may hold retainage from prime contractors and provide for prompt and regular
incremental acceptances of portions of the prime contract, pay retainage to prime contractors based
on these acceptances, and require a contract clause obligating the prime contractor to pay all
retainage owed to the subcontractor for satisfactory completion of the accepted work within 30 days
after your payment to the prime contractor.

(c) For purposes of this section, a subcontractor's work is satisfactorily completed when all the
tasks called for in the subcontract have been accomplished and documented as required by the
recipient. When a recipient has made an incremental acceptance of a portion of a prime contract, the
work of a subcontractor covered by that acceptance is deemed to be satisfactorily completed.

{d) Your DBE program must provide appropriate means to enforce the requirements of this
section. These means may include appropriate penalties for failure to comply, the terms and
conditions of which you set. Your program may also provide that any delay or postponement of
payment among the parties may take place only for good cause, with your prior written approval.

(e) You may also establish, as part of your DBE program, any of the following additional
mechanisms to ensure prompt payment:

{1) A contract clause that requires prime contractors to include in their subcontracts language
providing that prime contractors and subcontractors will use appropriate altemative dispute resolution
mechanisms to resolve payment disputes. You may specify the nature of such mechanisms.
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(2) A contract clause providing that the prime contractor wil! not be rc  nbursed for work performed
by subcontractors unless and until the prime contractor ensures that the subcontractors are promptly
paid for the work they have performed.

(3) Other mechanisms, consistent with this part and applicable state and local law, to ensure that
DBEs and other contractors are fully and promptly paid.

[68 FR 35553, June 186, 2003]

Back to Top
§26.31 What information must you include in your DBE directory?

(a) In the directory required under §26.81(g) of this Part, you must list all firms eligible to
participate as DBEs in your program. In the listing for each firm, you must inciude its address, phone
number, and the types of work the firm has been certified to perform as a DBE.

{(b) You must list each type of work for which a firm is eligible to be certified by using the most
specific NAICS code available to describe each type of work. You must make any changes to your
current directory entries necessary to meet the requirement of this paragraph (a) by August 26, 2011.

[76 FR 5096, Jan. 28, 2011]
t Back to Top

§26.33 What steps must a recipient take to address overconcentration of DBEs in certain
types of work?

(a) If you determine that DBE firms are so overconcentrated in a certain type of work as to unduly
burden the opportunity of non-DBE firms to participate in this type of work, you must devise
appropriate measures to address this overconcentration.

(b) These measures may include the use of incentives, technical assistance, business
development programs, mentor-protégé programs, and other appropriate measures designed to assist
DBEs in performing work outside of the specific field in which you have determined that non-DBEs are
unduly burdened. You may also consider varying your use of contract goals, to the extent consistent
with §26.51, to unsure that non-DBEs are not unfairly prevented from competing for subcontracts.

(c) You must obtain the approval of the concerned DOT operating administration for your
determination of overconcentration and the measures you devise to address it. Once approved, the
measures become part of your DBE program.

Back to Top

§26.35 What role do business development and mentor-protégé programs have in the DBE
program?

(@) You may or, if an operating administration directs you to, you must establish a DBE business
development program (BDP) to assist firms in gaining the ability to compete successfully in the
marketplace outside the DBE program. You may require a DBE firm, as a condition of receiving
assistance through the BDP, to agree to terminate its participation in the DBE program after a certain
time has passed or certain objectives have been reached. See Appendix C of this part for guidance on
administening BDP programs,

(b) As part of a BDP or separately, you may establish a “mentor-protégé” program, in which
another DBE or non-DBE firm is the principal source of business development assistance to a DBE
firm.

(1) Only firms you have certified as DBEs before they are proposed for participation in a mentor-
protégé program are eligible to participate in the mentor-protégé program.
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(2) During the course of the mentor-protégé relationship, you must:

(i) Not award DBE credit to a non-DBE mentor firm for using its own protégé firm for more than
one half of its goal on any contract iet by the recipient; and

(i) Not award DBE credit to a non-DBE mentor firm for using its own protégé firm for more than
every other contract performed by the protégé firm.

(3) For purposes of making determinations of business size under this part, you must not treat
protege firms as affiliates of mentor firms, when both firms are participating under an approved mentor
-protégé program. See Appendix D of this part for guidance concerning the operation of mentor-
protégé programs.

(c} Your BDPs and mentor-protégé programs must be approved by the concerned operating
administration before you implement them. Once approved, they become part of your DBE program.

% Backto Top

§26.37 What are a recipient’s responsibilities for monitoring the performance of other program
participants?

(a) You must implement appropriate mechanisms to ensure compliance with the part's
requirements by all program participants (e.g., applying legal and contract remedies available under
Federal, state and local law). You must set forth these mechanisms in your DBE program.

(b) Your DBE program must also include a monitoring and enforcement mechanism to ensure that
work committed to DBEs at contract award or subsequently (e.g., as the result of modification to the
contract) is actually performed by the DBEs to which the work was committed. This mechanism must
include a written certification that you have reviewed contracting records and monitored work sites in
your state for this purpose. The monitoring to which this paragraph refers may be conducted in
conjunction with monitoring of contract performance for other purposes (e.g., close-out reviews for a
contract).

(c) This mechanism must provide for a running tally of actual DBE attainments (e.g., payments
actually made to DBE firms), including a means of comparing these attainments to commitments. In
your reports of DBE participation to the Department, you must display both commitments and
attainments.

[64 FR 5126, Feb. 2, 1999, as amended at 85 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003: 76 FR
5097, Jan. 28, 2011]

t Backto Top
§26.39 Fostering small business participation.

(a) Your DBE program must include an element to structure contracting requirements to facilitate
competition by small business concerns, taking all reasonable steps to eliminate obstacles to their
participation, including unnecessary and unjustified bundling of contract requirements that may
preclude small business participation in procurements as prime contractors or subcontractors.

(b) This element must be submitted to the appropriate DOT operating administration for approval
as a part of your DBE program by February 28, 2012. As part of this program element you may
include, but are not limited to, the following strategies:

(1) Establishing a race-neutral small business set-aside for prime contracts under a stated amount
(e.g., $1 million).

{2) In multi-year design-build contracts or other large contracts (e.g., for "megaprojects”) requiring
bidders on the prime contract to specify elements of the contract or specific subcontracts that are of a
size that smali businesses, including DBEs, can reasonably perform.,
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(3) On prime contracts not having DBE contract goals, requiring the prime contractor to provide
subcontracting opportunities of a size that small businesses, including DBEs, can reasonabiy perform,
rather than self-performing all the work involved.

(4) ldentifying alternative acquisition strategies and structuring procurements to facilitate the
ability of consortia or joint ventures consisting of small businesses, including DBEs, to compete for and
perform prime contracts.

(5) To meet the portion of your overall goal you project to meet through race-neutral measures,
ensuring that a reasonable number of prime contracts are of a size thats  all businesses, including
DBEs, can reasonably perform.

(c) You must actively implement your program elements to foster small business participation.
Doing so is a requirement of good faith implementation of your DBE program.

[76 FR 5097, Jan. 28, 2011]
% Backto Top
Subpart C—Goals, Good Faith _ ‘orts, and Counting

% Backto Top
§26.41 What is the role of the statutory 10 percent goal in this program?

(a) The statutes authorizing this program provide that, except to the extent the Secretary
determines otherwise, not less than 10 percent of the authorized funds are to be expended with DBEs.

{(b) This 10 percent goal is an aspirational goal at the national level, which the Department uses
as a tool in evaluating and monitoring DBEs' opportunities to participate in DOT-assisted contracts.

{c) The national 10 percent goal does not authorize or require recipients to set overall or contract
goals at the 10 percent level, or any other particular level, or to take any special administrative steps if
their goals are above or below 10 percent.

% Back to Top
§26.43 Can recipients use set-asides or quotas as part of this program?
(a) You are not permitted to use quotas for DBEs on DOT-assisted contracts subject to this part.

{b) You may not set-aside contracts for DBEs on DOT-assisted contracts subject to this part,
except that, in limited and extreme circumstances, you may use set-asides when no other method
could be reasonably expected to redress egregious instances of discrimination.

% Back to Top
§26.45 How do recipients set overall goals?

(a)(1) Except as provided in paragraph {a)(2) of this section, you must set an overall goal for DBE
participation in your DOT-assisted contracts.

{2) If you are a FTA or FAA recipient who reasonably anticipates awarding (excluding transit
vehicle purchases) $250,000 or less in FTA or FAA funds in prime contracts in a Federal fiscal year,
you are not required to develop overall goals for FTA or FAA respectively for that fiscal year. However,
if you have an existing DBE program, it must remain in effect and you must seek to fulfill the objectives

outlined in §26.1.

{b) Your overall goal must be based on demonstrable evidence of the availability of ready, willing
and able DBEs relative to all businesses ready, willing and able to participate on your DOT-assisted
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contracts (hereafter, the “relative availabifity of DBEs”). The goal must reflect your determination of the
level of DBE participation you would expect absent the effects of discrimination. You cannot simply
rely on either the 10 percent national goal, your previous overall goal or past DBE participation rates in
your program without reference to the relative availability of DBEs in your market.

(c} Step 1. You must begin your goal setting process by determining a base figure for the relative
availability of DBEs. The following are examples of approaches that you may take toward determining
a base figure. These examples are provided as a starting point for your goal setting process. Any
percentage figure derived from one of these examples should be considered a basis from which you
begin when examining all evidence available in your jurisdiction. These examples are not intended as
an exhaustive list. Other methods or combinations of methods to determine a base figure may be
used, subject to approval by the concemed operating administration.

(1) Use DBE Directories and Census Bureau Data. Determine the number of ready, willing and
able DBEs in your market from your DBE directory. Using the Census Bureau's County Business
Pattern (CBP) data base, determine the number of all ready, willing and able businesses available in
your market that perform work in the same NAICS codes. (Information about the CBP data base may
be obtained from the Census Bureau at their web site, www.census. gov/epca/chpiview/cbpview. html.)
Divide the number of DBEs by the number of all businesses to derive a base figure for the relative
avallability of DBEs in your market.

(2) Use a bidders list. Determine the number of DBEs that have bid or quoted on your DOT-
assisted prime contracts or subcontracts in the previous year. Determine the number of all businesses
that have bid or quoted on prime or subcontracts in the same time period. Divide the number of DBE
bidders and quoters by the number for all businesses to derive a base figure for the relative availability
of DBEs in your market.

(3) Use data from a disparity study. Use a percentage figure derived from data in a valid,
applicable disparity study.

(4) Use the goal of another DOT recipient. If another DOT recipient in the same, or substantially
similar, market has set an overall goal in compliance with this rule, you may use that goal as a base
figure for your goal.

(5) Alternative methods. You may use other methods to determine a base figure for your overall
goal. Any methodology you choose must be based on demonstrable evidence of local market
conditions and be designed to ultimately attain a goal that is rationally related to the relative availability
of DBEs in your market.

(d) Step 2. Once you have calculated a base figure, you must examine all of the evidence
available in your jurisdiction to determine what adjustment, if any, is needed to the base figure in order
to arrive at your overall goal.

(1) There are many types of evidence that must be considered when adjusting the base figure.
These include:

(i) The current capacity of DBEs to perform work in your DOT-assisted contracting program, as
measured by the volume of work DBEs have performed in recent years;

(i) Evidence from disparity studies conducted anywhere within your jurisdiction, to the extent it is
not already accounted for in your base figure; and

(iii) If your base figure is the goal of another recipient, you must adjust it for differences in your
local market and your contracting program.

(2) If available, you must consider evidence from related fields that affect the opportunities for
DBEs to form, grow and compete. These include, but are not limited to:

(i) Statistical disparities in the ability of DBES to get the financing, bonding and insurance required
to participate in your program;
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(if) Data on employment, self-employment, education, training and union apprenticeship
programs, to the extent you can relate it to the opportunities for DBEs to perform in your program.

(3) If you attempt to make an adjustment to your base figure to account for the continuing effects
of past discrimination (often called the “but for” factor) or the effects of an ongoing DBE program, the
adjustment must be based on demonstrable evidence that is logically and directly related to the effect
for which the adjustment is sought.

{e) Once you have determined a percentage figure in accordance with paragraphs (c}and (d) of
this section, you should express your overall goal as follows:

(1) i you are an FHWA recipient, as a percentage of all Federal-aid highway funds you will
expend in FHWA-assisted contracts in the forthcoming three fiscal years.

(2) If you are an FTA or FAA recipient, as a percentage of all FT or FAA funds (exclusive of FTA
funds to be used for the purchase of transit vehicles) that you will expend in FTA or FAA-assisted
contracts in the three forthcoming fiscal years.

(3) In appropriate cases, the FHWA, FTA or FAA Administrator may permit or require you to
express your overall goal as a percentage of funds for a particular grant or project or group of grants
and/or projects. Like other overall goals, a project goa! may be adjusted to reflect changed
circumstances, with the concurrence of the appropriate operating administration.

(i) A project goal is an overall goal, and must meet all the substantive and procedural
requirements of this section pertaining to overall goals.

(i) A project goal covers the entire iength of the project to which it applies.

(ifi) The project goal should include a projection of the DBE participation anticipated to be
obtained during each fiscal year covered by the project goal.

(iv) The funds for the project to which the project goal pertains are separated from the base from
which your regular overall goal, applicable to contracts not part of the project covered by a project
goal, is calculated.

(F(1)(i) If you set your overall goal on a fiscal year basis, you must submit it to the applicable DOT
operating administration by August 1 at three-year intervals, based on a schedule established by the
FHWA, FTA, or FAA, as applicable, and posted on that agency's Web site.

(i} You may adjust your three-year overall goal during the three-year period to which it applies, in
order to reflect changed circumstances. You must submit such an adjustment to the concerned
operating administration for review and approval.

(fii) The operating administration may direct you to undertake a review of your goal if necessary to
ensure that the goal continues to fit your circumstances appropriately.

(iv) While you are required to submit an overall goal to FHWA, FTA, or FAA only every three
years, the overall goal and the provisions of Sec. 26.47(c) apply to each year during that three-year
period.

(v) You may make, for informational purposes, projections of your expected DBE achievements
during each of the three years covered by your overall goal. However, it is the overall goal itself, and
not these informational projections, to which the provisions of section 26.47(c) of this part apply.

(2) if you are a recipient and set your overall goal on a project or grant basis as provided in
paragraph (e)}(3) of this section, you must submit the goal for review at a time determined by the
FHWA, FTA or FAA Administrator, as applicable.

(3) You must include with your overall goal submission a description of the methedology you used
to establish the goal, incuding your base figure and the evidence with which it was calcuiated, and the
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adjustments you made to the base figure and the evidence you relied on for the adjustments. You
should also include a summary listing of the relevant available evidence in your jurisdiction and, where
applicable, an explanation of why you did not use that evidence to adjust your base figure. You must
also include your projection of the portions of the overall goal you expect to meet through race-neutral
and race-consioous measures, respectively (see 26.51(c)).

(4) You are not required to obtain prior operating administration concurrence with your overall
goal. However, if the operating administration's review suggests that your overall goal has not been
correctly calculated, or that your method for calculating goals is inadequate, the operating
administration may, after consulting with you, adjust your overall goal or require that you do so. The
adjusted overall goal is binding on you.

(5) If you need additional time to collect data or take other steps to develop an approach to setting
overall goals, you may request the approval of the concerned operating administration for an interim
goal and/or goal-setting mechanism. Such a mechanism must:

(i) Reflect the relative availability of DBEs in your local market to the maximum extent feasible
given the data available to you; and

(i) Avoid imposing undue burdens on non-DBEs.

(6) Timely submission and operating administration approval of your overall goal is a condition of
eligibility for DOT financial assistance.

(7} If you fail to establish and implement goals as provided in this section, you are not in
compliance with this part. If you establish and implement goals in a way different from that provided in
this part, you are not in compliance with this part. If.you fail to comply with this requirement, you are
not eligible to receive DOT financial assistance.

{g) In establishing an overall goal, you must provide for public participation. This public
participation must include:

(1) Consultation with minority, women's and general contractor groups, community organizations,
and other officials or organizations which could be expected to have information concerning the
availability of disadvantaged and non-disadvantaged businesses, the effects of discrimination on
opportunities for DBEs, and your efforts to establish a level playing field for the participation of DBEs.

(2) A published notice announcing your proposed overall goal, informing the public that the
proposed goal and its rationale are available for inspection during normal business hours at your
principal office for 30 days following the date of the notice, and informing the public that you and the
Department will accept comments on the goals for 45 days from the date of the notice. The notice
must include addresses to which comments may be sent, and you must publish it in general circulation
media and available minority-focused media and trade association publications.

{h) Your overall goals must provide for participation by all certified DBEs and must not be
subdivided into group-specific goals.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000; 68 FR
35553, June 16, 2003; 75 FR 5536, Feb. 3, 2010; 76 FR 5097, Jan. 28, 2011]

4 Back to Top
§26.47 Can recipients be penalized for failing to meet overall goals?

(a) You cannot be penalized, or treated by the Department as being in noncompliance with this
rule, because your DBE participation falls short of your overall goal, unless you have failed to
administer your program in good faith.

(b} If you do not have an approved DBE program or overall goal, or if you fail to implement your
program in good faith, you are in noncompliance with this part.
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{c) I the awards and commitments shown on your Uniform Report of Awards or Commitments
and Payments at the end of any fiscal year are less than the overall goal applicable to that fiscal year,
you must do the following in order to be regarded by the Department as ir  ‘ementing your DBE
program in good faith:

(1) Analyze in detail the reasons for the difference between the overall goal and your awards and
commitments in that fiscal year;

(2) Establish specific steps and milestones to correct the problems you have identified in your
analysis and to enable you to meet fully your goal for the new fiscal year;

(3)(i) If you are a state highway agency; one of the 50 largest transit authorities as determined by
the FTA; or an Operational Evolution Partnership Plan airport or other airport designated by the FAA,
you must submit, within 80 days of the end of the fiscal year, the analysis and corrective actions
developed under paragraphs (c)(1) and (2) of this section to the appropriate operating administration
for approval. If the operating administration approves the report, you wili be regarded as complying
with the requirements of this section for the remainder of the fiscal year.

(i) As a transit authority or airport not meeting the criteria of paragraph (c)(3)(i) of this section, you
must retain analysis and corrective actions in your records for three years 1d make it available to
FTA or FAA on request for their review.

(4) FHWA, FTA, or FAA may impose conditions on the recipient as part of its approval of the
recipient's analysis and corrective actions including, but not limited to, modifications to your overall
goal methodology, changes in your race-conscious/race-neutral split, or the introduction of additional
race-neutral or race-conscious measures.

(5) You may be regarded as being in noncompliance with this Part, and therefore subject to the
remedies in §26.103 or §26.105 of this part and other applicable regulations, for failing to implement
your DBE program in good faith if any of the following things occur:

(i} You do not submit your analysis and corrective actions to FHWA, FTA, or FAAin a timely
manner as required under paragraph (c)(3) of this section;

(i) FHWA, FTA, or FAA disapproves your analysis or corrective actions; or

(iii) You do not fully implement the corrective actions to which you have committed or conditions
that FHWA, FTA, or FAA has imposed following review of your analysis and corrective actions.

(d) if, as recipient, your Uniform Report of DBE Awards or Commitments and Payments or other
information coming to the attention of FTA, FHWA, or FAA, demonstrates that current trends make it
unlikely that you will achieve DBE awards and commitments that wouid be necessary to allow you to
meet your overall goal at the end of the fiscal year, FHWA, FTA, or FAA, as applicable, may require
you to make further good faith efforts, such as by modifying your race-conscious/race-neutral split or
introducing additional race-neutral or race-conscious measures for the remainder of the fiscal year.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011]

4 Back to Top
§26.49 How are overall goals established for transit vehicle manufacturers?

(@) If you are an FTA recipient, you must require in your DBE program that each transit vehicle
manufacturer, as a condition of being authorized to bid or propose on FTA-assisted transit vehicle
procurements, certify that it has complied with the requirements of this section. You do not include
FTA assistance used in transit vehicle procurements in the base amount from which your overall goal
is calculated.

(b) If you are a transit vehicle manufacturer, you must establish and submit for FTA's approval an
annual overall percentage goal. In setting your overall goal, you should be guided, to the extent
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applicable, by the principles underlying §26.45. The base from which you caiculate this goal is the
amount of FTA financial assistance included in transit vehicle contracts you will perform during the
fiscal year in question. You must exclude from this base funds attributable to work performed outside
the United States and its territories, possessions, and commonwealths. The requirements and
procedures of this part with respect to submission and approval of overall goals apply to you as they
do to recipients.

(c) As a transit vehicle manufacturer, you may make the certification required by this section if you
have submitted the goal this section requires and FTA has approved it or not disapproved it

(d) As a recipient, you may, with FTA approvai, establish project-specific goals for DBE
participation in the procurement of transit vehicles in lieu of complying through the procedures of this
section.

(e) If you are an FHWA or FAA recipient, you may, with FHWA or FAA approval, use the
procedures of this section with respect to procurements of vehicles or specialized equipment. If you
choose to do so, then the manufacturers of this equipment must meet the same requirements
(including goal approval by FHWA or FAA) as transit vehicle manufacturers must meet in FTA-assisted
procurements.

L Back to Top
§26.51 What means do recipients use to meet overall goals?

(a) You must meet the maximum feasibie portion of your overall goal by using race-neutral means
of facilitating DBE participation. Race-neutral DBE participation includes any time a DBE wins a prime
contract through customary competitive procurement procedures, is awarded a subcontract on a prime
contract that does not carry a DBE goal, or even if there is a DBE goal, wins a subcontract from a
prime contractor that did not consider its DBE status in making the award {e.g., a prime contractor that
uses a strict low bid system to award subcontracts).

(b) Race-neutral means include, but are not limited to, the following:

(1) Arranging solicitations, times for the presentation of bids, quantities, specifications, and
delivery schedules in ways that facilitate participation by DBEs and other small businesses and by
making contracts more accessible to small businesses, by means such as those provided under
§26.39 of this part.

(2) Providing assistance in overcoming limitations such as inability to obtain bonding or financing
(e.g., by such means as simplifying the bonding process, reducing bonding requirements, eliminating
the impact of surety costs from bids, and providing services to help DBEs, and other small businesses,
obtain bonding and financing);

(3) Providing technical assistance and other setvices;

(4) Carrying out information and communications programs on contracting procedures and
specific contract opportunities (e.g., ensuring the inclusion of DBEs, and other small businesses, on
recipient mailing lists for bidders; ensuring the dissemination to bidders on prime contracts of lists of
potential subcontractors; provision of information in languages other than English, where appropriate};

{5) Implementing a supportive services program to develop and improve immediate and long-term
business management, record keeping, and financial and accounting capability for DBEs and other
small businesses;

(6) Providing services to help DBEs, and other smal! businesses, improve long-term development,
increase opportunities to participate in a variety of kinds of work, handle increasingly significant
projects, and achieve eventual self-sufficiency;

(7} Establishing a program to assist new, start-up firms, particularly in fields in which DBE
participation has historically been low;
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(8) Ensuring distribution of your DBE directory, through print and electronic means, to the widest
feasible universe of potential prime contractors; and

(9) Assisting DBEs, and other small businesses, to develop their capability to utilize emerging
technology and conduct business through electronic media.

(c) Each time you submit your overall goal for review by the concerned operating administration,
you must also submit your projection of the portion of the goal that you expect to meet through race-
neutral means and your basis for that projection. This projection is subject to approval by the
concerned operating administration, in conjunction with its review of your overall goal.

(d) You must establish contract goals to meet any portion of your overall goal you do not project
being able to meet using race-neutral means.

(e) The following provisions apply to the use of contract goals:

(1) You may use contract goals only on those DOT-assisted contracts that have subcontracting
possibilities.

(2) You are not required to set a contract goal on every DOT-assisted contract. You are not
required to set each contract goal at the same percentage level as the overall goal. The goal for a
specific contract may be higher or lower than that percentage level of the overall goal, depending on
such factors as the type of work involved, the location of the work, and the availability of DBEs for the
work of the particular contract. However, over the period covered by your overall goal, you must set
contract goals so that they will cumulatively result in meeting any portion of your overall goal you do
not project being able to meet through the use of race-neutral means.

(3) Operating administration approval of each contract goal is not necessarily required. However,
operating administrations may review and approve or disapprove any contract goal you establish.

(4) Your contract goals must provide for participation by all certified DBEs and must not be
subdivided into group-specific goals.

(f) To ensure that your DBE program continues to be narrowly tailored to overcome the effects of
discrimination, you must adjust your use of contract goals as follows:

(1) If your approved projection under paragraph (c) of this section estimates that you can meet
your entire overall goal for a given year through race-neutral means, you must implement your
program without setting contract goals during that year, unless it becomes necessary in order meet
your overall goal.

Example fo paragraph {f)(1): Your overall goal for Year 1 is 12 percent. You estimate that you can obtain 12
percent or more DBE participation through the use of race-neutral measures, without any use of contract goals.
In this case, you do not set any contract goals for the contracts that will be performed in Year 1. However, if part
way through Year 1, your DBE awards or commitments are not at a level that would permit you to achieve your
overall goal for Year 1, you could begin setting race-conscious DBE contract goals during the remainder of the
year as part of your obligation to implement your program in good faith.

(2) If, during the course of any year in which you are using contract goals, you determine that you
will exceed your overall goal, you must reduce or eliminate the use of contract goals to the extent
necessary to ensure that the use of contract goals does not result in exceeding the overall goal. If you
determine that you will fall short of your overall goal, then you must make appropriate modifications in
your use of race-neutral and/or race-conscious measures to allow you to meet the overall goal.

Example to paragraph ()(2): In Year [1, your overall goal is 12 percent. You have estimated that you can
obtain 5 percent DBE participation through use of race-neutral measures. You therefore plan to obtain the
remaining 7 percent participation through use of DBE goals. By September, you have already obtained 11
percent DBE participation for the year. For contracts let during the remainder of the year, you use contract goals
only to the extent necessary to obtain an additional one percent DBE participation. However, if you determine in
September that your participation for the year is likely to be only 8 percent total, then you would increase your
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use of race-neutral and/or race-conscious means during the remainder of the year in order to achieve your
overall goal.

(3) If the DBE participation you have obtained by race-neutral means aione meets or exceeds
your overall goals for two consecutive years, you are not required to make a projection of the amount
of your goal you can meet using such means in the next year. You do not set contract goals on any
contracts in the next year. You continue using only race-neutral means to meet your overall goals
unless and until you do not meet your overall goal for a year.

Example to paragraph (f)(3): Your overall goal for Years | and Year !l is 10 percent. The DBE participation
you obtain through race-neutral measures alone is 10 percent or more in each year. (For this purpose, it does
not matter whether you obtained additional DBE participation through using contract goals in these years.) In
Year |l and following years, you do not need to make a projection under paragraph (c} of this section of the
portion of your overall goal you expect to meet using race-neutral means. You simply use race-neutral means to
achieve your overall goals. However, if in Year Vi your DBE participation falls short of your overall goal, then you
must make a paragraph (c) projection for Year VIl and, if necessary, resume use of contract goals in that year.

(4) If you obtain DBE participation that exceeds your overall goal in two consecutive years through
the use of contract goals (i.e., not through the use of race-neutral means alone), you must reduce your
use of contract goals proportionately in the following year,

Example to paragraph (f)(4). In Years | and Il, your overall goal is 12 percent, and you obtain 14 and 16
percent DBE participation, respectively. You have exceeded your goals over the two-year period by an average
of 25 percent. In Year lll, your overall goal is again 12 percent, and your paragraph (c) projection estimates that
you will obtain 4 percent DBE participation through race-neutral means and 8 percent through contract goals.
You then reduce the contract goal projection by 25 percent (i.e., from 8 to 6 percent) and set contract goails
accordingly during the year. Ifin Year Ili you obtain 11 percent participation, you do not use this contract goal
adjustment mechanism for Year IV, because there have not been two consecutive years of exceeding overall

goals.

(g} In any year in which you project meeting part of your goal through race-neutral means and the
remainder through contract geals, you must maintain data separately on DBE achievements in those
contracts with and without contract goals, respectively. You must report this data to the concerned
operating administration as provided in §26.11.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 2011]

4 Back to Top

§26.53 What are the good faith efforts procedures recipients follow in situations where there
are contract goals?

(a) When you have established a DBE contract goal, you must award the contract only to a
bidder/offeror who makes good faith efforts to meet it. You must determine that a bidder/offeror has
made good faith efforts if the bidder/offeror does either of the following things:

(1) Documents that it has obtained enough DBE participation to meet the goal; or

{2) Documents that it made adequate good faith efforts to meet the goal, even though it did not
succeed in obtaining enough DBE participation to do so. If the bidder/offeror does document adequate
good faith efforts, you must not deny award of the contract on the basis that the bidder/offeror failed to
meet the goal. See Appendix A of this part for guidance in determining the adequacy of a
bidder/offeror's good faith efforts.

(b) In your solicitations for DOT-assisted contracts for which a contract goal has been established,
you must require the following:

{1) Award of the contract will be conditioned on meeting the requirements of this section;

(2) All bidders/offerors will be required to submit the following information to the recipient, at the
time provided in paragraph (b)(3) of this section:
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(i) The names and addresses of DBE firms that will participate in the contract;
(ii) A description of the work that each DBE will perform;
(iif) The dollar amount of the participation of each DBE firm participating;

(iv) Written documentation of the bidder/offeror's commitment to use a DBE subcontractor whose
participation it submits to meet a contract goal;

(v) Written confirmation from the DBE that it is participating in the contract as provided in the
prime contractor's commitment; and

(vi} If the contract goal is not met, evidence of good faith efforts (see Appendix A of this part); and

(3) At your discretion, the bidder/offeror must present the information required by paragraph (b)(2)
of this section—

(i) Under sealed bid procedures, as a matter of responsiveness, or with initial proposals, under
contract negotiation procedures; or

(i) At any time before you commit yourself to the performance of the contract by the
bidder/offeror, as a matter of responsibility.

(¢) You must make sure all information is complete and accurate and adequately documents the
bidder/offeror's good faith efforts before committing yourself to the performance of the contract by the
bidder/offeror.

(d) If you determine that the apparent successful bidder/offeror has failed to meet the
requirements of paragraph (a) of this section, you must, before awarding the contract, provide the
bidder/offeror an opportunity for administrative reconsideration.

(1) As part of this reconsideration, the bidder/offeror must have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate good
faith efforts to do so.

(2) Your decision on reconsideration must be made by an official who did not take part in the
original determination that the bidder/offeror failed to meet the goal or make adequate good faith

efforts to do so.

(3} The bidder/offeror must have the opportunity to meet in person with your reconsideration
official to discuss the issue of whether it met the goal or made adequate good faith efforts to do so.

(4) You must send the bidder/offeror a written decision on reconsideration, explaining the basis for
finding that the bidder did or did not meet the goa! or make adequate good faith efforts to do so.

(5) The result of the reconsideration process is not administratively appealable to the Department
of Transportation.

(e) In a "design-build” or “turnkey” contracting situation, in which the recipient lets a master
contract to a contractor, who in turn lets subsequent subcontracts for the work of the project, a
recipient may establish a goal for the project. The master contractor then establishes contract goals,
as appropriate, for the subcontracts it lets. Recipients must maintain oversight of the master
contractor's activities to ensure that they are conducted consistent with the requirements of this part.

(f(1) You must require that a prime contractor not terminate a DBE subcontractor listed in
response to paragraph (b}(2) of this section (or an approved substitute DBE firm) without your prior
written consent. This includes, but is not imited to, instances in which a prime contractor seeks to
perform work originally designated for a DBE subcontractor with its own forces or those of an affiliate,
a non-DBE firm, or with another DBE firm.
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(2) You may provide such written consent only if you agree, for reasons stated in your
concurrence document, that the prime contractor has good cause to terminate the DBE firm.

(3) For purposes of this paragraph, good cause includes the following circumstances:
(i) The listed DBE subcontractor fails or refuses to execute a written contract:

(ii) The listed DBE subcontractor fails or refuses to perform the work of its subcontract in a way
consistent with normal industry standards. Provided, however, that good cause does not exist if the
failure or refusal of the DBE subcontractor to perform its work on the subcontract results from the bad
faith or discriminatory action of the prime contracor;

(iii) The listed DBE subcontractor fails or refuses to meet the prime contractor's reasonable,
nondiscriminatory bond requirements.

(iv) The listed DBE subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness:

(v) The listed DBE subcontractor is ineligible to work on public works projects because of
suspension and debarment proceedings pursuant 2 CFR Parts 180, 215 and 1,200 or applicable state
law;

{vii) You have determined that the listed DBE subcontractor is not a respensible contractor:

(vi) The listed DBE subcontractor voluntarily withdraws from the project and provides to you
written notice of its withdrawal;

(vii) The listed DBE is ineligible to receive DBE credit for the type of work required:

(viii) A DBE owner dies or becomes disabled with the result that the listed DBE contractor is
unable to complete its work on the contract;

(ix) Other documented good cause that you determine compels the termination of the DBE
subcontractor. Provided, that good cause does not exist if the prime contractor seeks to terminate a
DBE it relied upon to obtain the contract so that the prime contractor can self-perform the work for
which the DBE contractor was engaged or so that the prime contractor can substitute another DBE or
non-DBE contractor after contract award.

(4) Before transmitting to you its request to terminate and/or substitute a DBE subcontractor, the
prime contractor must give notice in writing to the DBE subcontractor, with a copy to you, of its intent
to request to terminate and/or substitute, and the reason for the request.

(5) The prime contractor must give the DBE five days to respond to the prime contractor's notice
and advise you and the contractor of the reasons, if any, why it objects to the proposed termination of
its subcontract and why you should not approve the prime contractor's action. If required in a particular
case as a matter of public necessity (e.g., safety), you may provide a response period shorter than five

days.

(6) In addition to post-award terminations, the provisions of this section apply to preaward
deletions of or substitutions for DBE firms put forward by offerors in negotiated procurements.

(g) When a DBE subcontractor is terminated, or fails to complete its work on the contract for any
reason, you must require the prime contractor to make good faith efforts to find another DBE
subcontractor to substitute for the original DBE. These good faith efforts shall be directed at finding
another DBE to perform at least the same amount of work under the contract as the DBE that was
terminated, to the extent needed to meet the contract goal you established for the procurement.

(h) You must include in each prime contract a provision for appropriate administrative remedies
that you will invoke if the prime contractor fails to comply with the requirements of this section.

http://www.ecfr.gov/cgi-bin/text-idx?SID=5908395¢0766¢13235f7a2981eb51698&node=... 1/27/2014



¢CFR -— Code of Federal Regulations Page 23 of 70

(1) You must apply the requirements of this section to DBE bidders/offerors for prime contracts. In
determining whether a DBE bidder/offeror for a prime contract has met a contract goal, you count the
work the DBE has committed to performing with its own forces as well as the work that it has
committed to be performed by DBE subcontractors and DBE suppliers.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5098, Jan. 28, 201 1]
Back to Top
§26.55 How is DBE participation counted toward goals? .

(a) When a DBE participates in a contract, you count only the value of the work actually
performed by the DBE toward DBE goals.

(1) Count the entire amount of that portion of a construction contract (or other contract not
covered by paragraph (a)(2) of this section} that is performed by the DBE's own forces. Include the
cost of supplies and materials obtained by the DBE for the work of the contract, including supplies
purchased or equipment leased by the DBE (except supplies and equipment the DBE subcontractor
purchases or leases from the prime contractor or its affiliate).

{2) Count the entire amount of fees or commissions charged by a DBE firm for providing a bona
fide service, such as professional, technical, consultant, or managerial services, or for providing bonds
or insurance specifically required for the performance of a DOT-assisted contract, toward DBE goals,
provided you determine the fee to be reasonable and not excessive as compared with fees
customarily allowed for similar services.

(3) When a DBE subcontracts part of the work of its contract to another firm, the value of the
subcontracted work may be counted toward DBE goals only if the DBE's subcontractor is itself a DBE.
Work that a DBE subcontracts to a non-DBE firm does not count toward DBE goals.

(b} When a DBE performs as a participant in a joint venture, count a portion of the total dollar
value of the contract equal to the distinct, clearly defined portion of the work of the contract that the
DBE performs with its own forces toward DBE goals.

(c) Count expenditures to a DBE contractor toward DBE goals only if the DBE is performing a
commercially useful function on that contract.

(1) A DBE performs a commercially useful function when it is responsible for execution of the work
of the contract and is carrying out its responsibilities by actually performing, managing, and
supervising the work involved. To perform a commercially useful function, the DBE must also be
responsible, with respect to materials and supplies used on the contract, for negotiating price,
determining quality and quantity, ordering the material, and installing (where applicable) and paying for
the material itself. To determine whether a DBE is performing a commercially useful function, you must
evaluate the amount of work subcontracted, industry practices, whether the amount the firm is to be
paid under the contract is commensurate with the work it is actually performing and the DBE credit
claimed for its performance of the work, and other relevant factors.

(2} A DBE does not perform a commercially useful function if its role is limited to that of an extra
participant in a transaction, contract, or project through which funds are passed in order to obtain the
appearance of DBE participation. In determining whether a DBE is such an extra participant, you must
examine similar transactions, particulariy those in which DBEs do not participate.

(3) If a DBE does not perform or exercise responsibility for at least 30 percent of the total cost of
its contract with its own work force, or the DBE subcontracts a greater portion of the work of a contract
than would be expected on the basis of normal industry practice for the type of work involved, you
must presume that it is not performing a commercially useful function.

{4) When a DBE is presumed not to be performing a commercially useful function as provided in
paragraph (c)(3) of this section, the DBE may present evidence to rebut this presumption. You may
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determine that the firm is performing a commercially useful function given the type of work involved
and normal industry practices.

(5) Your decisions on commercially useful function matters are subject to review by the concemed
operating administration, but are not administratively appealable to DOT.

(d) Use the following factors in determining whether a DBE trucking company is performing a
commercially useful function;

(1) The DBE must be responsible for the management and supervision of the entire trucking
operation for which it is responsible on a particular contract, and there cannot be a contrived
arrangement for the purpose of meeting DBE goals.

(2) The DBE must itself own and operate at least one fully licensed, insured, and operational truck
used on the contract.

(3) The DBE receives credit for the totai value of the transportation services it provides on the
contract using trucks it owns, insures, and operates using drivers it employs.

{4) The DBE may lease trucks from another DBE firm, including an owner-operator who is certified
as a DBE. The DBE who leases trucks from another DBE receives credit for the total value of the
transportation services the lessee DBE provides on the contract.

(5) The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The
DBE who leases trucks from a non-DBE is entitled to credit for the total value of transportation
services provided by non-DBE lessees not to exceed the value of transportation services provided by
DBE-owned trucks on the contract. Additional participation by non-DBE lessees receives credit only
for the fee or commission it receives as a result of the lease arrangement. If a recipient chooses this
approach, it must obtain written consent from the appropriate Department Operating Administration.

Example to this paragraph (d)(5): DBE Firm X uses two of its own trucks on a contract. It leases two trucks
from DBE Firm Y and six trucks from non-DBE Firm Z. DBE credit would be awarded for the total value of
transportation services provided by Firm X and Firm Y, and may also be awarded for the total value of
transportation services provided by four of the six trucks provided by Firm Z. In all, full credit would be allowed
for the participation of eight trucks. With respect to the other two trucks provided by Firm Z, DBE credit could be
awarded only for the fees or commissions pertaining to those trucks Firm X receives as a result of the lease with

Firm Z.

{6) For purposes of this paragraph (d), a lease must indicate that the DBE has exclusive use of
and control over the truck. This does not preciude the leased truck from working for others during the
term of the lease with the consent of the DBE, so long as the lease gives the DBE absolute priority for
use of the leased truck. Leased trucks must display the name and identification number of the DBE.

(e} Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the
following:

(1)(i) If the materials or supplies are obtained from a DBE manufacturer, count 100 percent of the
cost of the materials or supplies toward DBE goals.

(i} For purposes of this paragraph (e)(1), a manufacturer is a firm that operates or maintains a
factory or establishment that produces, on the premises, the materfals, supplies, articles, or equipment
required under the contract and of the general character described by the specifications.

(2)(i) If the matenials or supplies are purchased from a DBE regular dealer, count 60 percent of
the cost of the materials or supplies toward DBE goals.

(ii) For purposes of this section, a regular dealer is a firm that owns, operates, or maintains a
store, warehouse, or other establishment in which the materials, supplies, articles or equipment of the
general character described by the specifications and required under the contract are bought, kept in
stock, and regularly sold or leased to the public in the usual course of business.
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(A) To be a regufar dealer, the firm must be an established, regular business that engages, as its
principal business and under its own name, in the purchase and sale or lease of the products in
question.

(B) A person may be a regular dealer in such bulk items as petroleum products, steel, cement,
gravel, stone, or asphalt without owning, operating, or maintaining a place of business as provided in
this paragraph (e)(2)(ii) if the person both owns and operates distribution equipment for the products.
Any suppiementing of regular dealers' own distribution equipment shall be by a long-term iease
agreement and not on an ad hoc or contract-by-contract basis.

(C) Packagers, brokers, manufacturers' representatives, or other persons who arrange or
expedite transactions are not regular dealers within the meaning of this paragraph (e)(2).

(3) With respect to materials or supplies purchased from a DBE which is neither a manufacturer
nor a regular dealer, count the entire amount of fees or commissions charged for assistance in the
procurement of the materials and supplies, or fees or transportation charges for the delivery of
materials or supplies required on a job site, foward DBE goals, provided you determine the fees to be
reasonable and not excessive as compared with fees customarily allowed for similar services. Do not
count any portion of the cost of the materials and supplies themselves toward DBE goals, however.

(f) If a firm is not currently certified as a DBE in accordance with the standards of subpart D of this
part at the time of the execution of the contract, do not count the firm's participation toward any DBE
goals, except as provided for in §26.87(i)).

(9) Do not count the dollar value of work performed under a contract with a firm after it has ceased
to be certified toward your overall goal.

(h) Do not count the participation of a DBE subcontractor toward a contractor's final compliance
with its DBE obligations on a contract until the amount being counted has actually been paid to the
DBE.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003]
Lt Backto Top
Subpart D—Certification Standards

% Backto Top
§26.61 How are burdens of proof allocated in the certification process?

(a) In determining whether to certify a firm as eligible to participate as a DBE, you must apply the
standards of this subpart.

(b) The firm seeking certification has the burden of demonstrating to you, by a preponderance of
the evidence, that it meets the requirements of this subpart concerning group membership or
individual disadvantage, business size, ownership, and control.

{¢) You must rebuttably presume that members of the designated groups identified in §26.67(a)
are socially and economically disadvantaged. This means they do not have the burden of proving to
you that they are socially and economically disadvantaged. in order to obtain the benefit of the
rebuttable presumption, individuals must submit a signed, notarized statement that they are a member
of one of the groups in §26.67(a). Applicants do have the obligation to provide you information
concerning their economic disadvantage (see §26.67).

(d) Individuals who are not presumed to be socially and economically disadvantaged, and
individuals concerning whom the presumption of disadvantage has been rebutted, have the burden of
proving to you, by a preponderance of the evidence, that they are socially and economically
disadvantaged. (See Appendix E of this part.)
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(e) You must make determinations concerning whether individuals and firms have met their
burden of demonstrating group membership, ownership, control, and sociail and economic
disadvantage (where disadvantage must be demonstrated on an individual basis) by considering all
the facts in the record, viewed as a whole.

(64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003]
% Back to Top
§26.63 What rules govern group membership determinations?

(a)(1) If, after reviewing the signed notarized statement of membership in a presumptively
disadvantaged group (see §26.61(c)), you have a well founded reason to question the individual's
claim of membership in that group, you must require the individual to present additional evidence that
he or she is a member of the group.

(2) You must provide the individual a written explanation of your reasons for questioning his or her
group membership and a written request for additional evidence as outlined in paragraph (b) of this
section.

(3) In implementing this section, you must take special care to ensure that you do not impose a
disproportionate burden on members of any particular designated group. Imposing a disproportionate
burden on members of a particular group could violate §26.7(b) and/or Title VI of the Civil Rights Act of
1964 and 49 CFR part 21.

(b) In making such a determination, you must consider whether the person has held himself out to
be a member of the group over a long period of time prior to application for certification and whether
the person is regarded as a member of the group by the relevant community. You may require the
applicant to produce appropriate documentation of group membership.

(1) If you determine that an individual claiming to be a member of a group presumed to be
disadvantaged is not a member of a designated disadvantaged group, the individual must demonstrate
social and economic disadvantage on an individual basis.

{2) Your decisions concerning membership in a designated group are subject to the certification
appeals procedure of §26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35554, June 16, 2003]

L Back to Top
§26.65 What rules govern business size determinations?

(a) To be an eligible DBE, a firm (including its affiliates) must be an existing small business, as
defined by Small Business Administration (SBA) standards. As a recipient, you must apply current
SBA business size standard(s) found in 13 CFR part 121 appropriate to the type(s) of work the firm
seeks to perform in DOT-assisted contracts.

(b) Even if it meets the requirements of paragraph (a) of this section, a firm is not an eligible DBE
in any Federal fiscal year if the firm (including its affiliates) has had average annual gross receipts, as
defined by SBA regulations (see 13 CFR 121.402), over the firm's previous three fiscal years, in
excess of $22.41 million,

(¢} The Department adjusts the number in paragraph (b) of this section annually using the
Department of Commerce price deflators for purchases by State and local governments as the basis
for this adjustment.

[74 FR 15224, Apr. 3, 2009]
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§26.67 What rules determine social and economic disadvantage?

(a) Presumption of disadvantage. (1) You must rebuttably presume that citizens of the United
States (or lawfully admitted permanent residents) who are women, Black Americans, Hispanic
Americans, Native Americans, Asian-Pacific Americans, Subcontinent Asian Americans, or other
minorities found to be disadvantaged by the SBA, are socially and economically disadvantaged
individuals. You must require applicants to submit a signed, notarized cer ication that each
presumptively disadvantaged owner is, in fact, socially and economically disadvantaged.

(2)(i) You must require each individual owner of a firm applying to participate as a DBE, whose
ownership and controt are relied upon for DBE certification to certify that he or she has a personal net
worth that does not exceed $1.32 million.

(i) You must require each individual who makes this certification to support it with a signed,
notarized statement of personal net worth, with appropriate supporting documentation. This statement
and documentation must not be unduly lengthy, burdensome, or intrusive.

(iii} In determining an individual's net worth, you must observe the following requirements:
(A) Exclude an individual's ownership interest in the applicant firm:

(B) Exclude the individual's equity in his or her primary residence (except any portion of such
equity that is attributable to excessive withdrawals from the applicant firmy.

(C) Do not use a contingent liability to reduce an individual's net worth.,

(D) With respect to assets held in vested pension plans, Individual Retirement Accounts, 401(k)
accounts, or other retirement savings or investment programs in which the assets cannot be
distributed to the individual at the present time without significant adverse tax or interest
consequences, include only the present value of such assets, less the tax and interest penalties that
would accrue if the asset were distributed at the present time.

(iv) Notwithstanding any provision of Federal or state law, you must not release an individual's
personal net worth statement nor any documents pertaining to it to any third party without the written
consent of the submitter. Provided, that you must transmit this information to DOT in any certification
appeal proceeding under section 26.89 of this part or to any other state to which the individual's firm
has applied for certification under §26.85 of this part.

(b) Rebuttal of presumption of disadvantage. (1) If the statement of personal net worth that an
individual submits under paragraph (a)(2) of this section shows that the individual's personal net worth
exceeds $1.32 million, the individual's presumption of economic disadvantage is rebutted. You are not
required to have a proceeding under paragraph (b)(2) of this section in order to rebut the presumption
of economic disadvantage in this case.

{2) If you have a reasonable basis to believe that an individual who is a member of one of the
designated groups is not, in fact, socially and/or economically disadvantaged you may, at any time,
start a proceeding to determine whether the presumption should be regarded as rebutted with respect
to that individual. Your proceeding must follow the procedures of §26.87.

{3) In such a proceeding, you have the burden of demonstrating, by a preponderance of the
evidence, that the individual is not socially and economically disadvantaged. You may require the
individual to produce information relevant to the determination of his or her disadvantage.

(4) When an individual's presumption of social and/or economic disadvantage has been rebutted,
his or her ownership and control of the firm in question cannot be used for purposes of DBE eligibility
under this subpart unless and until he or she makes an individual showing of social and/or economic
disadvantage. If the basis for rebutting the presumption is a determination that the individual's
personal net worth exceeds $1.32 million, the individual is no longer eligible for participation in the
program and cannot regain eligibility by making an individual showing of disadvantage.
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(c) [Reserved]

(d) Individual determinations of social and economic disadvantage. Firms owned and controlled
by individuals who are not presumed to be socially and economically disadvantaged (including
individuals whose presumed disadvantage has been rebutted) may apply for DBE certification. You
must make a case-by-case determination of whether each individual whose ownership and control are
relied upon for DBE certification is socially and economically disadvantaged. In such a proceeding, the
applicant firm has the burden of demonstrating to you, by a preponderance of the evidence, that the
individuals who own and control it are socially and economically disadvantaged. An individual whose
personal net worth exceeds $1.32 million shall not be deemed to be economically disadvantaged. in
making these determinations, use the guidance found in Appendix E of this part. You must require that
applicants provide sufficient information to permit determinations under the guidance of Appendix E of
this part.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR 34570, June 28, 1999; 68 FR 35554, June 16, 2003; 76 FR
5099, Jan. 28, 2011]
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§26.69 What rules govern determinations of ownership?

(a) In determining whether the socially and economically disadvantaged participants in a firm own
the firm, you must consider all the facts in the record, viewed as a whole.

(b) To be an eligible DBE, a firm must be at least 51 percent owned by socially and economically
disadvantaged individuals.

(1) In the case of a corporation, such individuals must own at least 51 percent of the each class of
voting stock outstanding and 51 percent of the aggregate of all stock outstanding.

(2) Inthe case of a partnership, 51 percent of each class of partnership interest must be owned by
socially and economically disadvantaged individuals. Such ownership must be reflected in the firm's
partnership agreement.

(3) In the case of a limited liability company, at least 51 percent of each class of member interest
must be owned by socially and economically disadvantaged individuals.

(c) The firm's ownership by socially and economically disadvantaged individuals must be real,
substantial, and continuing, going beyond pro forma ownership of the firm as reflected in ownership
documents. The disadvantaged owners must enjoy the customary incidents of ownership, and share in
the risks and profits commensurate with their ownership interests, as demonstrated by the substance,
not merely the form, of arrangements.

(d) All securities that constitute ownership of a firm shall be held directly by disadvantaged
persons. Except as provided in this paragraph (d), no securities or assets held in trust, or by any
guardian for a minor, are considered as held by disadvantaged persons in determining the ownership
of a firm. However, securities or assets held in trust are regarded as held by a disadvantaged
individual for purposes of determining ownership of the firm, if—

(1) The beneficial owner of securities or assets held in trust is a disadvantaged individual, and the
trustee is the same or another such individua!; or

(2) The beneficial owner of a trust is a disadvantaged individual who, rather than the trustee,
exercises effective control over the management, policy-making, and daily operational activities of the
firm. Assets held in a revocable living trust may be counted only in the situation where the same
disadvantaged individual is the sole grantor, beneficiary, and trustee.

(e) The contributions of capital or expertise by the socially and economically disadvantaged

owners to acquire their ownership interests must be real and substantial. Examples of insufficient
contributions include a promise to contribute capital, an unsecured note payable to the firm or an
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owner who is not a disadvantaged individual, or mere participation in a firm's activities as an
employee. Debt instruments from financial institutions or other organizations that lend funds in the
normal course of their business do not render a firm ineligible, even if the debtor's ownership interest
is security for the loan.

(f) The following requirements apply to situations in which expertise is relied upon as part of a
disadvantaged owner's contribution to acquire ownership:

(1) The owner's expertise must be—

() in a specialized field;

(ii) Of outstanding quality;

(iii) In areas critical to the firm's operations:

(iv) Indispensable to the firm's potential success;

(v) Specific to the type of work the firm performs: and

(vi) Documented in the records of the firm. These records must clearly show the contribution of
expertise and its vaiue to the firm.

(2) The individual whose expertise is relied upon must have a significant financial investment in
the firm.

(g) You must always deem as held by a socially and economically disadvantaged individual, for
purposes of determining ownership, all interests in a business or other assets obtained by the

individual—

(1) As the result of a final property settlement or court order in a divorce or legal separation,
provided that no term or condition of the agreement or divorce decree is inconsistent with this section;

or
(2) Through inheritance, or otherwise because of the death of the former owner.

(h)(1) You must presume as not being held by a socially and economically disadvantaged
individual, for purposes of determining ownership, all interests in a business or other assets obtained
by the individual as the result of a gift, or transfer without adequate consideration, from any non-
disadvantaged individual or non-DBE firm who is—

(i) Involved in the same firm for which the individual is seeking certification, or an affiliate of that
firm;

(ii) Involved in the same or a similar line of business; or

(i) Engaged in an ongoing business relationship with the firm, or an affiliate of the firm, for which
the individual is seeking certification.

(2) To overcome this presumption and permit the interests or assets to be counted, the
disadvantaged individual must demonstrate to you, by clear and convincing evidence, that—

(i) The gift or transfer to the disadvantaged individual was made for reasons other than obtaining
certification as a DBE; and

(i) The disadvantaged individual actually controls the management, policy, and operations of the
firm, notwithstanding the continuing participation of a non-disadvantaged individual who provided the
gift or transfer.

(i) You must apply the following rules in situations in which marital assets form a basis for
ownership of a firm:
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(1) When marital assets (other than the assets of the business in question), held jointly or as
community property by both spouses, are used to acquire the ownership interest asserted by one
Spouse, you must deem the ownership interest in the firm to have been acquired by that spouse with
his or her own individual resources, provided that the other spouse irrevocably renounces and
transfers all rights in the ownership interest in the manner sanctioned by the laws of the state in which
either spouse or the firm is domiciled. You do not count a greater portion of joint or community
property assets toward ownership than state law would recognize as belonging to the socially and
economically disadvantaged owner of the applicant firm.

(2) A copy of the document legally transferring and renouncing the other spouse's rights in the
jointly owned or community assets used to acquire an ownership interest in the firm must be included
as part of the firm's application for DBE certification.

(i) You may consider the following factors in determining the ownership of a firm, However, you
must not regard a contribution of capital as failing to be real and substantial, or find a firm ineligible,
solely because—

(1) A socially and economically disadvantaged individual acquired his or her ownership interest as
the result of a gift, or transfer without adequate consideration, other than the types set forth in
paragraph (h)} of this section:

(2) There is a provision for the co-signature of a spouse who is not a socially and economically
disadvantaged individual on financing agreements, contracts for the purchase or sale of real or
personal property, bank signature cards, or other documents; or

(3) Ownership of the firm in question or its assets is transferred for adequate consideration from a
spouse who is not a socially and economically disadvantaged individual to a spouse who is such an
individual. In this case, you must give particularly close and careful scrutiny to the ownership and
control of a firm to ensure that it is owned and controlled, in substance as well as in form, by a socially
and economically disadvantaged individual.

4 Back to Top
§26.71 What rules govern determinations concerning control?

(a) In determining whether socially and economically disadvantaged owners control a firm, you
must consider all the facts in the record, viewed as a whole.

(b} Only an independent business may be certified as a DBE. An independent business is one the
viability of which does not depend on its relationship with another firm or firms.

(1) In determining whether a potential DBE is an independent business, you must scrutinize
relationships with non-DBE firms, in such areas as personnel, facilities, equipment, financial and/or
bonding support, and other resources.

(2) You must consider whether present or recent employer/employee relationships between the
disadvantaged owner(s) of the potential DBE and non-DBE firms or persons associated with non-DBE
firms compromise the independence of the potential DBE firm.

(3) You must examine the firm's relationships with prime contractors to determine whether a
pattern of exclusive or primary dealings with a prime contractor compromises the independence of the
potential DBE firm.

(4) In considering factors related to the independence of a potential DBE firm, you must consider
the consistency of relationships between the potential DBE and non-DBE firms with normal industry

practice.

(c) A DBE firm must not be subject to any formal or informal restrictions which limit the customary
discretion of the socially and economically disadvantaged owners. There can be no restrictions
through corporate charter provisions, by-law provisions, contracts or any other formal or informal

http://www.ecfr.gov/cgi-bin/text-idx?SID=5908395e¢0766e132357a2981¢b51698&node=... 1/27/2014



eCFR — Code of Federal Regulations Page 31 of 70

devices (e.g., cumulative voting rights, voting powers attached to different classes of stock,
employment contracts, requirements for concurrence by non-disadvants :d partners, conditions
precedent or subsequent, executory agreements, voting trusts, restrictio . on or assignments of voting
rights) that prevent the socially and economically disadvantaged owners, without the cooperation or
vote of any non-disadvantaged individual, from making any business decision of the firm. This
paragraph does not preclude a spousal co-signature on documents as provided for in §26.69(j)(2).

(d) The socially and economically disadvantaged owners must possess the power to direct or
cause the direction of the management and policies of the firm and to make day-to-day as well as long
-term decisions on matters of management, policy and operations.

(1) A disadvantaged owner must hold the highest officer position in the company (e.g., chief
executive officer or president).

(2) In a corporation, disadvantaged owners must control the board of directors.

(3) In a partnership, one or more disadvantaged owners must serve as general partners, with
control over all partnership decisions.

(e) Individuals who are not socially and economically disadvantaged may be involved in a DBE
firm as owners, managers, employees, stockholders, officers, and/or directors. Such individuals must
not, however, possess or exercise the power to control the firm, or be disproportionately responsible
for the operation of the firm.

(f) The socially and economically disadvantaged owners of the firm may defegate various areas of
the management, policymaking, or daily operations of the firm to other participants in the firm,
regardless of whether these participants are socially and economically disadvantaged individuals.
Such delegations of authority must be revocable, and the socially and economicaily disadvantaged
owners must retain the power to hire and fire any person to whom such authority is delegated. The
managerial role of the socially and economically disadvantaged owners in the firm's overall affairs
must be such that the recipient can reasonably conclude that the socially and economically
disadvantaged owners actually exercise control over the firm's operations, management, and policy.

(g9) The socially and economically disadvantaged owners must have an overall understanding of,
and managerial and technical competence and experience directly related to, the type of business in
which the firm is engaged and the firm's operations. The socially and economically disadvantaged
owners are not required to have experience or expertise in every critical area of the firm's operations,
or to have greater experience or expertise in a given field than managers or key employees. The
socially and economically disadvantaged owners must have the ability to inteliigently and critically
evaluate information presented by other participants in the firm's activities and to use this information
to make independent decisions concerning the firm's daily operations, management, and
policymaking. Generally, expertise limited to office management, administration, or bookkeeping
functions unrelated to the principal business activities of the firm is insufficient to demonstrate control.

(h} If state or local law requires the persons to have a particular license or other credential in order
to own and/or control a certain type of firm, then the socially and economically disadvantaged persons
who own and control a potential DBE firm of that type must possess the required license or credential.
If state or local law does not require such a person to have such a license or credential to own and/or
control a firm, you must not deny certification solely on the ground that the person lacks the license or
credential. However, you may take into account the absence of the license or credential as one factor
in determining whether the socially and economically disadvantaged owners actually control the firm.

(1)(1) You may consider differences in remuneration between the socially and economically
disadvantaged owners and other participants in the firm in determining whether to certify afirm as a
DBE. Such consideration shall be in the context of the duties of the persons involved, normal industry
practices, the firm's policy and practice concerning reinvestment of income, and any other
explanations for the differences proffered by the firm. You may determine that a firm is controlled by its
socially and economically disadvantaged owner although that owner's remuneration is lower than that
of some other participants in the firm.

http://'www.ectr.gov/cgi-bin/text-idx?SID=5908395¢0766€132357a298 1 ¢b51698&node=... 1/27/2014



eCFR — Code of Federal Regulations Page 32 of 70

(2) In a case where a non-disadvantaged individual formerly controlled the firm, and a socially and
economically disadvantaged individual now controls it, you may consider a difference between the
remuneration of the former and current controller of the firm as a factor in determining who controls the
firm, particularly when the non-disadvantaged individual remains involved with the firm and continues
to receive greater compensation than the disadvantaged individual.

(I} In order to be viewed as controlling a firm, a socially and economically disadvantaged owner
cannot engage in outside employment or other business interests that conflict with the management of
the firm or prevent the individual from devoting sufficient time and attention to the affairs of the firm fo
control its activities. For example, absentee ownership of a business and part-time work in a full-time
firm are not viewed as constituting control. However, an individual could be viewed as controlling a
part-time business that operates only on evenings and/or weekends, if the individual controls it all the
time it is operating.

(k)(1) A socially and economically disadvantaged individual may control a firm even though one or
more of the individual's immediate family members (who themselves are not socially and economically
disadvantaged individuals) participate in the firm as a manager, employee, owner, or in another
capacity. Except as otherwise provided in this paragraph, you must make a judgment about the control
the socially and economically disadvantaged owner exercises vis-a-vis other persons involved in the
business as you do in other situations, without regard to whether or not the other persons are
immediate family members.

{2) If you cannot determine that the socially and economically disadvantaged owners—as distinct
from the family as a whole—control the firm, then the socially and economically disadvantaged owners
have failed to carry their burden of proof concerning control, even though they may participate
significantly in the firm's activities.

(I) Where a firm was formerly owned and/or controlled by a non-disadvantaged individual (whether
or not an immediate family member), ownership and/or control were transferred to a socially and
economically disadvantaged individual, and the non-disadvantaged individual remains involved with
the firm in any capacity, the disadvantaged individual now owning the firm must demonstrate to you,
by clear and convincing evidence, that:

{1) The transfer of ownership and/or control to the disadvantaged individual was made for reasons
other than obtaining certification as a DBE; and

(2) The disadvantaged individual actually controls the management, policy, and operations of the
firm, notwithstanding the continuing participation of a non-disadvantaged individual who formerly
owned and/or controlled the firm.

(m}) In determining whether a firm is controlled by its socially and economically disadvantaged
owners, you may consider whether the firm owns equipment necessary to perform its work. However,
you must not determine that a firm is not controlied by socially and economically disadvantaged
individuals solely because the firm leases, rather than owns, such eguipment, where leasing
equipment is a normal industry practice and the lease does not involve a relationship with a prime
contractor or other party that compromises the independence of the firm.

(n) You must grant certification to a firm only for specific types of work in which the socially and
economically disadvantaged owners have the ability to control the firm. To become certified in an
additional type of work, the firm need demonstrate to you only that its socially and economically
disadvantaged owners are able to control the firm with respect to that type of work. You must not
require that the firm be recertified or submit a new application for certification, but you must verify the
disadvantaged owner's control of the firm in the additional type of work.

(1) The types of work a firm can perform (whether on initial certification or when a new type of
work is added) must be described in terms of the most specific available NAICS code for that type of
work. If you choose, you may also, in addition to applying the appropriate NAICS code, apply a
descriptor from a classification scheme of equivalent detai! and specificity. A correct NAICS code is
one that describes, as specifically as possible, the principal goods or services which the firm would
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provide to DOT recipients. Multiple NAICS codes may be assigned where appropriate. Program
participants must rely on, and not depart from, the plain meaning of NAICS code descriptions in
determining the scope of a firm's certification. If your Directory does not list types of work for any firm
in a manner consistent with this paragraph (a)(1), you must update the Directory entry for that firm to
meet the requirements of this paragraph (a)(1) by August 28, 2011.

(2) Firms and recipients must check carefully to make sure that the NAICS codes cited in a
certification are kept up-to-date and accurately reflect work which the UCP has determined the firm's
owners can controf. The firm bears the burden of providing detailed company information the certifying
agency needs to make an appropriate NAICS code designation.

(3) If a firm believes that there is not a NAICS code that fully or clearly describes the type(s) of
work in which it is seeking to be certified as a DBE, the firm may request that the certifying agency, in
its certification documentation, supplement the assigned NAICS code(s) with a clear, specific, and
detailed narrative description of the type of work in which the firm is certified. A vague, general, or
confusing description is not sufficient for this purpose, and recipients sho 1 not rely on such a
description in determining whether a firm's participation can be counted toward DBE goals.

(4) A certifier is not precluded from changing a certification classification or description if there is a
factual basis in the record. However, certifiers must not make after-the-fact statements about the
scope of a certification, not supported by evidence in the record of the certification action.

{0) A business operating under a franchise or license agreement may be certified if it meets the
standards in this subpart and the franchiser or licenser is not affiliated with the franchisee or licensee.
In determining whether affiliation exists, you should generally not consider the restraints relating to
standardized quality, advertising, accounting format, and other provisions imposed on the franchisee
or licensee by the franchise agreement or license, provided that the franchisee or licensee has the
right to profit from its efforts and bears the risk of loss commensurate with ownership. Alternatively,
even though a franchisee or licensee may not be controlled by virtue of such provisions in the
franchise agreement or license, affiliation could arise through other means, such as common
management or excessive restrictions on the sale or transfer of the franchise interest or license.

(p) In order for a partnership to be controlled by socially and economically disadvantaged
individuals, any non-disadvantaged partners must not have the power, without the specific written
concurrence of the socially and economically disadvantaged partner(s), to contractually bind the
partnership or subject the partnership to contract or tort liability.

(q) The socially and economically disadvantaged individuals controlling a firm may use an
employee leasing company. The use of such a company does not preclude the socially and
economically disadvantaged individuals from controlling their firm if they continue to maintain an
employer-employee relationship with the leased employees. This includes being responsible for hiring,
firfing, training, assigning, and otherwise controlling the on-the-job activities of the employees, as well
as ultimate responsibility for wage and tax obligations related to the employees.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5099, Jan. 28, 2011]

+ Back to Top
§26.73 What are other rules affecting certification?

{(a)(1) Consideration of whether a firm performs a commercially useful function or is a regular
dealer pertains solely to counting toward DBE goals the participation of firms that have already been
certified as DBEs. Except as provided in paragraph (a)(2) of this section, you must not consider
commercially useful function issues in any way in making decisions about whether to certify a firm as a
DBE.

{2) You may consider, in making certification decisions, whether a firm has exhibited a pattern of
conduct indicating its involvement in attempts to evade or subvert the intent or requirements of the
DBE program.
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(b)(1) You must evaluate the eligibility of a firm on the basis of present circumstances. You must
not refuse to certify a firm based solely on historical information indicating a lack of ownership or
control of the firm by socially and economically disadvantaged individuals at some time in the past, if
the firm currently meets the ownership and control standards of this part.

(2) You must not refuse to certify a firm solely on the basis that it is a newly formed firm, has not
completed projects or contracts at the time of its application, has not yet realized profits from its
activities, or has not demonstrated a potential for success. If the firm meets disadvantaged, size,
ownership, and control requirements of this Part, the firm is eligible for certification.

(c} DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and
DOT requests) for information relevant to the certification process. Failure or refusal to provide such
information is a ground for a denial or removal of certification.

(d) Only firms organized for profit may be eligible DBEs. Not-for-profit organizations, even though
controlled by socially and economically disadvantaged individuals, are not eligible to be certified as
DBEs.

(e} An eligible DBE firm must be owned by individuals who are socially and economically
disadvantaged. Except as provided in this paragraph, a firm that is not owned by such individuals, but
instead is owned by another firm—even a DBE firm—cannot be an eligible DBE.

(1) If socially and economically disadvantaged individuals own and control a firm through a parent
or holding company, established for tax, capitalization or other purposes consistent with industry
practice, and the parent or holding company in turn owns and controls an operating subsidiary, you
may certify the subsidiary if it otherwise meets all requirements of this subpart. In this situation, the
individual owners and controllers of the parent or holding company are deemed to control the
subsidiary through the parent or holding company.

(2) You may certify such a subsidiary only if there is cumulatively 51 percent ownership of the
subsidiary by socially and economically disadvantaged individuals. The foliowing examples illustrate
how this cumulative ownership provision works:

Example 1: Socially and economically disadvantaged individuals own 100 percent of a holding company,
which has a wholly-owned subsidiary. The subsidiary may be certified, if it meets all other requirements.

Example 2: Disadvantaged individuals own 100 percent of the holtding company, which owns 51 percent of a
subsidiary. The subsidiary may be certified, if all other requirements are met.

Example 3: Disadvantaged individuals own 80 percent of the holding company, which in tum owns 70
percent of a subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged individuals is
56 percent {80 percent of the 70 percent). This is more than 51 percent, so you may certify the subsidiary, if all
other requirements are met.

Example 4: Same as Example 2 or 3, but someone other than the socially and economically disadvantaged
owners of the parent or holding company controls the subsidiary. Even though the subsidiary is owned by
disadvantaged individuals, through the holding or parent company, you cannot certify it because it fails to meet
control requirements.

Example 5: Disadvantaged individuals own 60 percent of the holding company, which in turn owns 51
percent of a subsidiary. In this case, the cumulative ownership of the subsidiary by disadvantaged individuals is
about 31 percent. This is less than 51 percent, so you cannot certify the subsidiary.

Example 6: The holding company, in addition to the subsidiary seeking certification, owns several other
companies. The combined gross receipts of the holding companies and its subsidiaries are greater than the size
standard for the subsidiary seeking certification and/or the gross receipts cap of §26.65(b). Under the rules
concerning affiliation, the subsidiary fails to meet the size standard and cannot be certified.

(f) Recognition of a business as a separate entity for tax or corporate purposes is not necessarily
sufficient to demonstrate that a firm is an independent business, owned and controlled by socially and
economically disadvantaged individuals.
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(9) You must not require a DBE firm to be prequalified as a condition for certification unless the
recipient requires all firms that participate in its contracts and subcontracts to be prequalified.

(h} A firm that is owned by an Indian tribe or Native Hawaiian organization, rather than by Indians
or Native Hawaiians as individuals, may be eligible for certification. Such a firm must meet the size
standards of §26.35. Such a firm must be controlled by socially and economicaliy disadvantaged
individuals, as provided in §26.71.

(i) The following special rules apply to the certification of firms related to Alaska Native
Corporations (ANCs).

(1) Notwithstanding any other provisions of this subpart, a direct or indirect subsidiary corporation,
joint venture, or partnership entity of an ANC is eligible for certification as a DBE if it meets all of the
foliowing requirements:

(i) The Settlement Common Stock of the underlying ANC and other stock of the ANC held by
holders of the Settlement Common Stock and by Natives and descendents of Natives represents a
majority of both the total equity of the ANC and the totai voting power of the corporation for purposes
of electing directors;

(ii} The shares of stock or other units of common ownership interest in the subsidiary, joint
venture, or partnership entity held by the ANC and by holders of its Settlement Common Stock
represent a majority of both the total equity of the entity and the total voting power of the entity for the
purpose of electing directors, the general partner, or principai officers; and

(iii) The subsidiary, joint venture, or partnership entity has been certified by the Small Business
Administration under the 8(a) or small disadvantaged business program.

(2) As a recipient to whom an ANC-related entity applies for certification, you do not use the DOT
uniform application form (see Appendix F of this part). You must obtain from the firm documentation
sufficient to demonstrate that entity meets the requirements of paragraph (i)(1) of this section. You
must also obtain sufficient information about the firm to allow you to administer your program (e.g.,
information that would appear in your DBE Directory).

(3) If an ANC-related firm does not meet all the conditions of paragraph (i)(1} of this section, then
it must meet the requirements of paragraph (h) of this section in order to be certified, on the same
basis as firms owned by Indian Tribes or Native Hawaiian Organizations.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5099, Jan, 28, 2011]
% Back to Top
Subpart E—Certification Procedures

t Back to Top
§26.81 What are the requirements for Unified Certification Programs?

(@) You and all other DOT recipients in your state must participate in a Unified Certification
Program (UCP).

(1) Within three years of March 4, 1999, you and the other recipients in your state must sign an
agreement establishing the UCP for that state and submit the agreement to the Secretary for approval.
The Secretary may, on the bhasis of extenuating circumstances shown by the recipients in the state,
extend this deadline for no more than one additional year.

(2} The agreement must provide for the establishment of a UCP meeting all the requirements of
this section. The agreement must specify that the UCP will follow all certification procedures and
standards of this part, on the same basis as recipients; that the UCP shall cooperate fully with
oversight, review, and monitoring activities of DOT and its operating administrations; and that the UCP
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shall implement DOT directives and guidance concerning certification matters. The agreement shall
also commit recipients to ensuring that the UCP has sufficient resources and expertise fo carry out the
requirements of this part. The agreement shall include an implementation schedule ensuring that the
UCP is fully operational no later than 18 months following the approval of the agreement by the
Secretary.

(3) Subject to approval by the Secretary, the UCP in each state may take any form acceptable to
the recipients in that state.

(4) The Secretary shall review the UCP and approve it, disapprove it, or remand it to the recipients
in the state for revisions. A complete agreement which is not disapproved or remanded within 180
days of its receipt is deemed to be accepted.

(5) If you and the other recipients in your state fail to meet the deadlines set forth in this
paragraph (a), you shall have the opportunity to make an explanation to the Secretary why a deadline
could not be met and why meeting the deadline was beyond your control. If you faif to make such an
explanation, or the explanation does not justify the failure to meet the deadline, the Secretary shall
direct you to complete the required action by a date certain. If you and the other recipients fail to carry
out this direction in a timely manner, you are collectively in noncompliance with this part.

(b} The UCP shall make all certification decisions on behalf of all DOT recipients in the state with
respect to participation in the DOT DBE Program.

(1) Certification decisions by the UCP shall be binding on all DOT recipients within the state.

(2) The UCP shall provide “one-stop shopping” to applicants for certification, such that an
applicant is required to apply only once for a DBE certification that will be honored by all recipients in
the state.

(3) All obligations of recipients with respect to certification and nondiscrimination must be carried
out by UCPs, and recipients may use only UCPs that comply with the certification and
nondiscrimination requirements of this part.

(c) All certifications by UCPs shall be pre-certifications; i.e., certifications that have been made
final before the due date for bids or offers on a contract on which a firm seeks to participate as a DBE.

{d) A UCP is not required to process an application for certification from a firm having its principal
place of business outside the state if the firm is not certified by the UCP in the state in which it
maintains its principal place of business. The “home state” UCP shall share its information and
documents concerning the firm with other UCPs that are considering the firm's application.

{e) Subject to DOT approval as provided in this section, the recipients in two or more states may
form a regional UCP. UCPs may also enter into written reciprocity agreements with other UCPs. Such
an agreement shall outline the specific responsibilities of each participant. A UCP may accept the
certification of any other UCP or DOT recipient.

(f) Pending the establishment of UCPs meeting the requirements of this section, you may enter
into agreements with other recipients, on a regional or inter-jurisdictional basis, to perform certification
functions required by this part. You may also grant reciprocity to other recipient's certification
decisions.

(g) Each UCP shall maintain a unified DBE directory containing, for all firms certified by the UCP
(including those from other states certified under the provisions of this part), the information required
by §26.31. The UCP shall make the directory available to the public electronically, on the internet, as
well as in print. The UCP shall update the electronic version of the directory by including additions,
deletions, and other changes as soon as they are made and shall revise the print version of the
Directory at least once a year.

{h) Except as otherwise specified in this section, all provisions of this subpart and subpart D of
this part pertaining to recipients aiso apply to UCPs.
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[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5100, Jan. 28, 2011]

4 Backto Top
§26.83 What procedures do recipients follow in making certification decisions?

(@) You must ensure that only firms certified as eligible DBEs under this section participate as
DBEs in your program.

(b) You must determine the eligibility of firms as DBEs consistent with the standards of subpart D
of this part. When a UCP is formed, the UCP must meet all the requirements of subpart D of this part
and this subpart that recipients are required to meet.

(c) You must take all the following steps in determining whether a DBE firm meets the standards
of subpart D of this part: '

(1) Perform an on-site visit to the offices of the firm. You must interview the principal officers of the
firm and review their résumés and/or work histories. You must also perform an on-site visit to job sites
if there are such sites on which the firm is working at the time of the eligibility investigation in your
jurisdiction or local area. You may rely upon the site visit report of any other recipient with respect to a
firm applying for certification;

(2} If the firm is a corporation, analyze the ownership of stock in the firm;
(3) Analyze the bonding and financial capacity of the firm;

(4) Determine the work history of the firm, including contracts it has received and work it has
completed;

(5) Cbtain a statement from the firm of the type of work it prefers to perform as part of the DBE
program and its preferred locations for performing the work, if any;

(6) Obtain or compile a list of the equipment owned by or available to the firm and the licenses the
firm and its key personnel possess to perform the work it seeks to do as part of the DBE program;

(7) Require potentiai DBEs to complete and submit an appropriate application form, unless the
potential DBE is an SBA certified firm applying pursuant to the DOT/SBA MOU.

(i} You must use the application form provided in Appendix F to this part without change or
revision. However, you may provide in your DBE program, with the approval of the concerned
operating administration, for supplementing the form by requesting additional information not
inconsistent with this part.

(i) You must make sure that the applicant attests to the accuracy and truthfulness of the
information on the application form. This shall be done either in the form of an affidavit sworn to by the
applicant before a person who is authorized by state law to administer oaths or in the form of an
unsworn declaration executed under penalty of perjury of the laws of the United States.

(i) You must review all information on the form prior to making a decision about the eligibility of
the firm.

(d} When another recipient, in connection with its consideration of the eligibility of a firm, makes a
written request for certification information you have obtained about that firm (e.g., including
application materials or the report of a site visit, if you have made one to the firm), you must promptly
make the information available to the other recipient.

(e) [Reserved]
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(f) Subject to the approval of the concerned operating administration as part of your DBE
program, you may impose a reasonable application fee for certification. Fee waivers shall be made in
appropriate cases.

(g) You must safeguard from disclosure to unauthorized persons information gathered as part of
the certification process that may reascnably be regarded as proprietary or other confidential business
information, cansistent with applicable Federal, state, and local law.

(h) Once you have certified a DBE, it shall remain certified until and unless you have removed its
certification, in whole or in part, through the procedures of section 26.87. You may not require DBEs to
reapply for certification or require “recertification” of currently certified firms. However, you may
conduct a certification review of a certified DBE firm, including a new on-site review, three years from
the date of the firm's most recent certification, or sooner if appropriate in light of changed
circumstances (e.g., of the kind requiring notice under paragraph (i) of this section), a complaint, or
other information concerning the firm's eligibility. If you have grounds to question the firm's eligibility,
you may conduct an on-site review on an unannounced basis, at the firm’s offices and jobsites.

(i) If you are a DBE, you must inform the recipient or UCP in writing of any change in
circumstances affecting your ability to meet size, disadvantaged status, ownership, or control
requirements of this part or any material change in the information provided in your application form.

(1) Changes in management responsibility ameng members of a limited liability company are
covered by this requirement.

(2) You must attach supporting documentation describing in detail the nature of such changes.

(3) The notice must take the form of an affidavit sworn to by the applicant before a person who is
authorized by state law to administer oaths or of an unsworn declaration executed under penalty of
perjury of the laws of the United States. You must provide the written notification within 30 days of the
occurrence of the change. If you fail to make timely notification of such a change, you will be deemed
to have failed to cooperate under §26.109(c).

() If you are a DBE, you must provide to the recipient, every year on the anniversary of the date of
your certification, an affidavit swomn to by the firm's owners before a person who is autharized by state
law to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the
United States. This affidavit must affirm that there have been no changes in the firm's circumstances
affecting its abifity to meet size, disadvantaged status, ownership, or control requirements of this part
or any material changes in the information provided in its application form, except for changes about
which you have notified the recipient under paragraph (i) of this section. The affidavit shall specifically
affirm that your firm continues to meet SBA business size criteria and the overall gross receipts cap of
this part, documenting this affirmation with supporting documentation of your firm's size and gross
receipts. If you fail to provide this affidavit in a timely manner, you will be deemed to have failed to
cooperate under §26.109(c).

(k) If you are a recipient, you must make decisions on applications for certification within 90 days
of receiving from the applicant firm all information required under this part. You may extend this time
period once, for no more than an additional 60 days, upon written notice to the firm, explaining fully
and specifically the reasons for the extension. You may establish a different time frame in your DBE
program, upon a showing that this time frame is not feasible, and subject to the approval of the
concerned operating administration. Your failure to make a decision by the applicable deadline under
this paragraph is deemed a constructive denial of the application, on the basis of which the firm may
appeal to DOT under §26.89.

(1) As a recipient or UCP, you must advise each applicant within 30 days from your receipt of the
application whether the application is complete and suitable for evaluation and, if not, what additional
information or action is required.

(m) Except as otherwise provided in this paragraph, if an applicant for DBE certification withdraws
its application before you have issued a decision on the application, the applicant can resubmit the
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application at any time. As a recipient or UCP, you may not apply the waiting period provided under
§26.86(c) of this part before allowing the applicant to resubmit its application. However, you may place
the reapplication at the “end of the line,” behind other applications that have been made since the
firm's previous application was withdrawn. You may also apply the waiting period provided under
§26.86(c) of this part to a firm that has established a pattern of frequently withdrawing applications
before you make a decision.

[64 FR 51286, Feb. 2, 1999, as amended at 68 FR 35555, June 16, 2003; 76 FR 5100, Jan. 28, 2011]

% Backto Top
§26.85 Interstate certification.
(@) This section applies with respect to any firm that is currently certified in its home state.

(b) When a firm currently certified in its home state (“State A”) applies to another State (“State B")
for DBE certification, State B may, at its discretion, accept State A's certification and certify the firm,
without further procedures.

(1) To obtain certification in this manner, the firm must provide to State B a copy of its certification
notice from State A.

(2) Before certifying the firm, State B must confirm that the firm has a current valid certification
from State A. State B can do so by reviewing State A's electronic directory or obtaining written
confirmation from State A.

(c) In any situation in which State B chooses not to accept State A's certification of a firm as
provided in paragraph (b) of this section, as the applicant firm you must provide the information in
paragraphs (c)(1) through (4) of this section to State B.

(1) You must provide to State B a complete copy of the application form, all supporting
documents, and any other information you have submitted to State A or any other state related to your
firm's certification. This includes affidavits of no change (see §26.83(j)) and any notices of changes
(see §26.83(i)) that you have submitted to State A, as well as any correspondence you have had with
State A's UCP or any other recipient concerning your application or status as a DBE firm.

(2} You must also provide to State B any notices or correspondence from states other than State
A relating to your status as an applicant or certified DBE in those states. For example, if you have
been denied certification or decertified in State C, or subject to a decertification action there, you must
inform State B of this fact and provide all documentation concerning this action to State B.

(3) If you have filed a certification appeal with DOT (see §26.89), you must inform State B of the
fact and provide your letter of appeal and DOT's response to State B.

(4} You must submit an affidavit sworn to by the firm’s owners before a person who is authorized
by State law to administer oaths or an unsworn declaration executed under penalty of perjury of the
laws of the United States.

(i} This affidavit must affirm that you have submitted all the information required by 49 CFR 26.85
(c) and the information is complete and, in the case of the information required by §26.85(c)(1), is an
identical copy of the information submitted to State A.

(ii) If the on-site report from State A supporting your certification in State A is more than three
years old, as of the date of your application to State B, State B may require that your affidavit also
affirm that the facts in the on-site report remain true and correct.

(d) As State B, when you receive from an applicant firm all the information required by paragraph
(c} of this section, you must take the following actions:

(1) Within seven days contact State A and request a copy of the site visit review report for the firm
(see §26.83(c)(1)), any updates to the site visit review, and any evaluation of the firm based on the site
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visit. As State A, you must transmit this information to State B within seven days of receiving the
request. A pattern by State B of not making such requests in a timely manner or by “State A” or any
other State of not complying with such requests in a timely manner is noncompliance with this Part.

(2) Determine whether there is good cause to believe that State A's certification of the firm is
erroneous or shouid not apply in your State. Reasons for making such a determination may include
the foliowing:

(i) Evidence that State A's certification was obtained by fraud;

(i) New information, not available to State A at the time of its certification, showing that the firm
does not meet all eligibility criteria;

(iii) State A's certification was factually erroneous or was inconsistent with the requirements of this
part;

(iv) The State law of State B requires a result different from that of the State law of State A.

(v) The information provided by the applicant firm did not meet the requirements of paragraph (c)
of this section.

(3) If, as State B, unless you have determined that there is good cause to believe that State A's
certification is erroneous or should not apply in your State, you must, no later than 60 days from the
date on which you received from the applicant firm all the information required by paragraph (c) of this
section, send to the applicant firm a notice that it is certified and place the firm on your directory of
certified firms.

(4) If, as State B, you have determined that there is good cause to believe that State A's
certification is erroneous or should not apply in your State, you must, no later than 60 days from the
date on which you received from the applicant firm all the information required by paragraph (c} of this
section, send to the applicant firm a notice stating the reasons for your determination.

(i) This notice must state with particularity the specific reasons why State B believes that the firm
does not meet the requirements of this Part for DBE eligibility and must offer the firm an opportunity to
respond to State B with respect to these reasons.

(i} The firm may elect to respond in writing, to request an in-person meeting with State B's
decision maker to discuss State B's objections to the firm's eligibility, or both. If the firm requests a
meeting, as State B you must schedule the meeting to take place within 30 days of receiving the firm's
request.

(iif} The firm bears the burden of demonstrating, by a preponderance of evidence, that it meets the
requirements of this Part with respect to the particularized issues raised by State B's notice. The firm is
not otherwise responsible for further demonstrating its eligibility to State B,

(iv) The decision maker for State B must be an individual who is thoroughly familiar with the
provisions of this Part concerning certification.

(v} State B must issue a written decision within 30 days of the receipt of the written response from
the firm or the meeting with the decision maker, whichever is |ater.

(vi) The firm's application for certification is stayed pending the outcome of this process.

(vit) A decision under this paragraph (d)(4) may be appealed to the Departmental Office of Civil
Rights under $§26.89 of this part.

(e) As State B, if you have not received from State A a copy of the site visit review report by a
date 14 days after you have made a timely request for it, you may hold action required by paragraphs
(d)(2) through (4) of this section in abeyance pending receipt of the site visit review report. In this
event, you must, no later than 30 days from the date on which you received from an applicant firm all
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the information required by paragraph (c) of this section, notify the firm in writing of the delay in the
process and the reason for it.

(f}1) As a UCP, when you deny a firm's application, reject the application of a firm certified in
State A or any other State in which the firm is certified, through the procedures of paragraph (d){4) of
this section, or decertify a firm, in whole or in part, you must make an entry in the Department of
Transportation Office of Civil Rights' (DOCR's) Ineligibility Determination Online Database. You must
enter the following information:

(i} The name of the firm;

(i) The name(s) of the firm's owner(s);
(iii) The type and date of the action:
{iv) The reason for the action.

(2) As a UCP, you must check the DOCR Web site at least once every month to determine
whether any firm that is applying to you for certification or that you have already certified is on the list.

(3) For any such firm that is on the iist, you must promptly request a copy of the listed decision
from the UCP that made it. As the UCP receiving such a request, you must provide a copy of the
decision to the requesting UCP within 7 days of receiving the request. As the UCP receiving the
decision, you must then consider the information in the decision in determining what, if any, action to
take with respect to the certified DBE firm or applicant.

{g) You must implement the requirements of this section beginning January 1, 2012.
[76 FR 5100, Jan. 28, 2011]
L Back to Top
§26.86 What rules govern recipients' denials of initial requests for certification?

(a) When you deny a request by a firm, which is not currently certified with you, to be certified as a
DBE, you must provide the firm a written explanation of the reasons for the denial, specifically
referencing the evidence in the record that supports each reason for the denial. All documents and
other information on which the denial is based must be made available to the applicant, on request.

(b) When you deny DBE certification to a firm certified by the SBA, you must notify the SBA in
writing. The notification must include the reason for denial.

(c) When a firm is denied certification, you must establish a time period of no more than twelve
months that must elapse before the firm may reapply to the recipient for certification. You may provide,
in your DBE program, subject to approval by the concerned operating administration, a shorter waiting
period for reapplication. The time period for reapplication begins to run on the date the explanation
required by paragraph (a) of this section is received by the firm.

{d) When you make an administratively final denial of certification concerning a firm, the firm may
appeal the denial to the Department under §26.89.

[64 FR 5128, Feb. 2, 1999, Redesignated and amended at 68 FR 35555, June 16, 2003]
t Back to Top
§26.87 What procedures does a recipient use to remove a DBE's eligibility?
(@) Ineligibifity complaints. (1) Any person may file with you a written complaint alleging that a
currently-certified firm is ineligible and specifying the alleged reasons why the firm is ineligible. You are

not required to accept a general allegation that a firm is ineligible or an anonymous complaint. The
complaint may include any information or arguments supporting the complainant's assertion that the
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firm is ineligible and should not continue to be certified. Confidentiality of complainants’ identities must
be protected as provided in §26.109(b).

(2) You must review your records concerning the firm, any material provided by the firm and the
complainant, and other available information. You may request additional  srmation from the firm or
conduct any other investigation that you deem necessary.

(3) If you determine, based on this review, that there is reasonable cause to believe that the firm
is ineligible, you must provide written notice to the firm that you propose to find the firm ineligible,
setting forth the reasons for the proposed determination. If you determine  at such reasonable cause
does not exist, you must notify the complainant and the firm in writing of this determination and the
reasons for it. All statements of reasons for findings on the issue of reasonable cause must specifically
reference the evidence in the record on which each reason is based.

(b) Recipient-initiated proceedings. If, based on notification by the firm of a change in its
circumstances or other information that comes to your attention, you determine that there is
reasonable cause to believe that a currently certified firm is ineligible, you must provide written notice
to the firm that you propose to find the firm ineligible, setting forth the reasons for the proposed
determination. The statement of reasons for the finding of reasonable cause must specifically
reference the evidence in the record on which each reason is based.

(c) DOT directive to initiate proceeding. (1) If the concerned operating administration determines
that information in your certification records, or other information available to the concerned operating
administration, provides reasonable cause to believe that a firm you certified does not meet the
eligibility criteria of this part, the concerned operating administration may direct you to initiate a
proceeding to remove the firm's certification.

(2) The concerned operating administration must provide you and the firm a notice setting forth
the reasons for the directive, including any relevant documentation or other information.,

(3} You must immediately commence and prosecute a proceeding to remove eligibility as
provided by paragraph (b} of this section.

(d) Hearing. When you notify a firm that there is reasonable cause to remove its eligibility, as
provided in paragraph (a}, (b), or (c) of this section, you must give the firm an opportunity for an
informal hearing, at which the firm may respond to the reasons for the proposal to remove its eligibility
in person and provide information and arguments concerning why it should remain certified.

(1) In such a proceeding, you bear the burden of proving, by a preponderance of the evidence,
that the firm does not meet the certification standards of this part.

(2) You must maintain a complete record of the hearing, by any means acceptable under state
law for the retention of a verbatim record of an administrative hearing. If there is an appeal to DOT
under §26.89, you must provide a transcript of the hearing to DOT and, on request, to the firm. You
must retain the original record of the hearing. You may charge the firm only for the cost of copying the
record.

(3) The firm may elect to present information and arguments in writing, without going to a hearing.
In such a situation, you bear the same burden of proving, by a preponderance of the evidence, that the
firm does not meet the certification standards, as you would during a hearing.

(e) Separation of functions. You must ensure that the decision in a proceeding to remove a firm's
eligibility is made by an office and personnel that did not take part in actions leading to or seeking to

implement the proposal to remove the firm's eligibility and are not subject, with respect to the matter,
to direction from the office or personnel who did take part in these actions.

(1) Your method of implementing this requirement must be made part of your DBE program.

(2) The decisionmaker must be an individual who is knowledgeable about the certification
requirements of your DBE program and this part.
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(3) Before a UCP is operational in its state, a small airport or small transit authority (/.e., an airport
or transit authority serving an area with less than 250,000 population) is required to meet this
requirement only to the extent feasible.

(f) Grounds for decision. You must not base a decision to remove eligibility on a reinterpretation or
changed opinion of information available to the recipient at the time of its certification of the firm. You
may base such a decision only on one or more of the following:

(1) Changes in the firm's circumstances since the certification of the firm by the recipient that
render the firm unable to meet the eligibility standards of this part;

(2) Information or evidence not available to you at the time the firm was certified,;

(3) Information that was concealed or misrepresented by the firm in previous certification actions
by a recipient;

(4) A change in the certification standards or requirements of the Department since you certified
the firm; or

(5) A documented finding that your determination to certify the firm was factually erroneous.

(g) Notice of decision. Following your decision, you must provide the firm written notice of the
decision and the reasons for it, including specific references to the evidence in the record that
supports each reason for the decision. The notice must inform the firm of the consequences of your
decision and of the availability of an appeal to the Department of Transportation under §26.89. You
must send copies of the notice to the complainant in an ineligibility complaint or the concemed
operating administration that had directed you to initiate the proceeding.

{h) [Reserved]

(i) Status of firm during proceeding. (1) A firm remains an eligible DBE during the pendancy of
your proceeding to remove its eligibility.

(2) The firm does not become ineligible unitil the issuance of the notice provided for in paragraph
{(g) of this section.

(i) Effects of removal of eligibility. When you remove a firm's eligibility, you must take the following
action:

(1) When a prime contractor has made a commitment to using the ineligible firm, or you have
made a commitment to using a DBE prime contractor, but a subcontract or contract has not been
executed before you issue the decertification notice provided for in paragraph {(g) of this section, the
ineligible firm does not count toward the contract goal or overall goal. You must direct the prime
contractor to meet the contract goal with an eligible DBE firm or demonstrate to you that it has made a
good faith effort to do so. :

{2} If a prime contractor has executed a subcontract with the firm before you have notified the firm
of its ineligibility, the prime contractor may continue to use the firm on the contract and may continue to
receive credit toward its DBE goal for the firm's work. In this case, or in a case where you have let a
prime contract to the DBE that was later ruled ineligible, the portion of the ineligible firm's performance
of the contract remaining after you issued the notice of its ineligibility shall not count toward your
overall goal, but may count toward the contract goal.

(3) Exception: If the DBE's ineligibility is caused solely by its having exceeded the size standard
during the performance of the contract, you may continue to count its participation on that contract
toward overall and contract goals.

(k) Availability of appeal. When you make an administratively final removal of a firm's eligibility
under this section, the firm may appeal the removal to the Department under §26.89.
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[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011]
+ Back to Top
§26.89 What is the process for certification appeals to the Department of Transportation?

(a)(1) If you are a firm that is denied certification or whose eligibility is removed by a recipient,
including SBA-certified firms applying pursuant to the DOT/SBA MOU, you may make an
adminjstrative appeal to the Department.

(2) If you are a complainant in an ineligibility complaint to a recipient (including the concemed
operating administration in the circumstances provided in §26.87(c)), you may appeal to the
Department if the recipient does not find reasonable cause to propose removing the firm's eligibility or,
foliowing a removal of eligibility proceeding, determines that the firm is eligible.

(3) Send appeals to the following address: Department of Transportation, Office of Civil Rights,
1200 New Jersey Avenue, SE., Washington, DC 20590.

(b) Pending the Department's decision in the matter, the recipient's decision remains in effect. The
Department does not stay the effect of the recipient's decision while it is considering an appeal.

(c) If you want to file an appeal, you must send a letter to the Department within 90 days of the
date of the recipient's final decision, including information and arguments concerning why the
recipient's decision should be reversed. The Department may accept an appeal filed later than 90 days
after the date of the decision if the Department determines that there was good cause for the late filing
of the appeal.

(1) If you are an appellant who is a firm which has been denied certification, whose certification
has been removed, whose owner is determined not to be 2 member of a designated disadvantaged
group, or concerning whose owner the presumption of disadvantage has been rebutted, your letter
must state the name and address of any other recipient which currently certifies the firm, which has
rejected an application for certification from the firm or removed the firm's eligibility within one year
prior to the date of the appeal, or before which an application for certification or a removal of eligibility
is pending. Failure to provide this information may be deemed a failure to cooperate under §26.109(c).

(2) If you are an appellant other than one described in paragraph (c)(1) of this section, the
Department will request, and the firm whose certification has been questioned shall promptly provide,
the information called for in paragraph (c)1) of this section. Failure to provide this information may be
deemed a failure to cooperate under §26.109(c).

(d) When it receives an appeal, the Department requests a copy of the recipient's complete
administrative record in the matter. If you are the recipient, you must provide the administrative record,
including a hearing transcript, within 20 days of the Department's request. The Department may
extend this time period on the basis of a recipient's showing of good cause. To facilitate the
Department's review of a recipient’s decision, you must ensure that such administrative records are
well organized, indexed, and paginated. Records that do not comport with these requirements are not
acceptable and will be returned to you to be corrected immediately. If an appeal is brought concerning
one recipient's certification decision concerning a firm, and that recipient relied on the decision and/or
administrative record of another recipient, this requirement applies to both recipients involved.

(e) The Department makes its decision based solely on the entire administrative record. The
Department does not make a de novo review of the matter and does not conduct a hearing. The
Department may supplement the administrative record by adding relevant information made available
by the DOT Office of Inspector General; Federal, state, or local law enforcement authorities; officials of
a DOT operating administration or other appropriate DOT office; a recipient; or a firm or other private

party.

(f) As a recipient, when you provide supplementary information to the Department, you shall also
make this information available to the firm and any third-party complainant involved, consistent with
Federal or applicable state laws conceming freedom of information and privacy. The Department
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makes available, on request by the firm and any third-party complainant involved, any supplementary
information it receives from any source.

(1) The Department affirms your decision unless it determines, base  n the entire administrative
record, that your decision is unsupported by substantiai evidence orinco  istent with the substantive
or procedural provisions of this part concerning certification.

(2) If the Department determines, after reviewing the entire administrative record, that your
decision was unsupported by substantial evidence or inconsistent with the substantive or procedural
provisions of this part concerning certification, the Department reverses your decision and directs you
to certify the firm or remove its eligibility, as appropriate. You must take the action directed by the
Department's decision immediately upon receiving written notice of it.

(3) The Department is not required to reverse your decision if the Department determines that a
procedural error did not result in fundamental unfaimess to the appellant or substantially prejudice the
opportunity of the appellant to present its case.

(4) If it appears that the record is incomplete or unclear with respect to matters likely to have a
significant impact on the outcome of the case, the Department may remand the record to you with
instructions seeking clarification or augmentation of the record before making a finding. The
Department may also remand a case to you for further proceedings consistent with Department
instructions concerning the proper application of the provisions of this part.

(5) The Department does not uphold your decision based on grounds not specified in your
decision.

{6) The Department's decision is based on the status and circumstances of the firm as of the date
of the decision being appealed.

(7) The Department provides written notice of its decision to you, the firm, and the complainant in
an ineligibility complaint. A copy of the notice is also sent to any other recipient whose administrative
record or decision has been involved in the proceeding (see paragraph (d) of this section). The
Department will also notify the SBA in writing when DOT takes an action on an appeal that results in or
confirms a loss of eligibility to any SBA-certified firm. The notice includes the reasons for the
Department's decision, including specific references to the evidence in the record that supports each
reason for the decision.

(8) The Department's policy is to make its decision within 180 days of receiving the complete
administrative record. If the Department does not make its decision within this period, the Department
provides written notice to concerned parties, including a statement of the reason for the delay and a
date by which the appeal decision will be made.

{g) All decisions under this section are administratively final, and are not subject to petitions for
reconsideration.

[64 FR 5126, Feb. 2, 1989, as amended at 65 FR 68951, Nov. 15, 2000; 68 FR 35556, June 16, 2003; 73 FR
33329, June 12, 2008]

4 Back to Top
§26.91 What actions do recipients take following DOT certification appeal decisions?

(@) If you are the recipient from whose action an appeal under §26.89 is taken, the decision is
binding. It is not binding on other recipients.

(b) If you are a recipient to which a DOT determination under §26.89 is applicable, you must take
the following action:

(1) If the Department determines that you erroneously certified a firm, you must remove the firm's
eligibility on receipt of the determination, without further proceedings on your part. Effective on the
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date of your receipt of the Department's determination, the consequences of a removal of eligibility set
forth in §26.87(i} take effect.

(2) If the Department determines that you erroneously failed to find reasonable cause to remove
the firm's eligibility, you must expeditiously commence a proceeding to determine whether the firm's
eligibility should be removed, as provided in §26.87.

(3) If the Department determines that you erroneously declined to certify or removed the eligibility
of the firm, you must certify the firm, effective on the date of your receipt of the written notice of
Department's determination.

(4) If the Department determines that you erroneously determined that the presumption of social
and economic disadvantage either shouid or should not be deemed rebutted, you must take
appropriate corrective action as determined by the Department.

(5) If the Department affirms your determination, no further action is necessary.

(c) Where DOT has upheld your denial of certification to or removal of eligibility from a firm, or
directed the removal of a firm's eligibility, other recipients with whom the firm is certified may
commence a proceeding to remove the firm's eligibility under §26.87. Such recipients must not remove
the firm's eligibility absent such a proceeding. Where DOT has reversed your denial of certification to
or removal of eligibility from a firm, other recipients must take the DOT action into account in any
certification action involving the firm. However, other recipients are not required to certify the firm
based on the DOT decision.

L Back to Top
Subpart F—Compliance and Enforcement

L Back to Top
§26.101 What compliance procedures apply to recipients?

(a) If you fail to comply with any requirement of this part, you may be subject to formal
enforcement action under §26.103 or §26.105 or appropriate program sanctions by the concerned
operating administration, such as the suspension or termination of Federal funds, or refusal to approve
projects, grants or contracts until deficiencies are remedied. Program sanctions may include, in the
case of the FHWA program, actions provided for under 23 CFR 1.36; in the case of the FAA program,
actions consistent with 49 U.S.C. 47106(d), 47111(d), and 47122; and in the case of the FTA program,
any actions permitted under 49 U.S.C. chapter 53 or applicable FTA program requirements.

(b) As provided in statute, you will not be subject to compliance actions or sanctions for failing to
carry out any requirement of this part because you have been prevented from complying because a
Federal court has issued a final order in which the court found that the requirement is unconstitutional.

% Back to Top
§26.103 What enforcement actions apply in FHWA and FTA programs?
The provisions of this section apply to enforcement actions under FHWA and FTA programs:

(a) Noncompliance complaints. Any person who believes that a recipient has failed to comply with
its obligations under this part may file a written complaint with the concerned operating administration's
Office of Civil Rights. If you want to file a complaint, you must do so no later than 180 days after the
date of the alleged violation or the date on which you leamed of a continuing course of conduct in
violation of this part. In response to your written request, the Office of Civil Rights may extend the time
for filing in the interest of justice, specifying in writing the reason for so doing. The Office of Civil Rights
may protect the confidentiality of your identity as provided in §26.109(b). Complaints under this part
are limited to allegations of violation of the provisions of this part.
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(b) Compliance reviews. The concemned operating administration may review the recipient's
compliance with this part at any time, including reviews of paperwork and on-site reviews, as
appropriate. The Office of Civil Rights may direct the operating administration to initiate a compliance
review based on complaints received.

{c) Reasonable cause notice. If it appears, from the investigation of a complaint or the results of a
compliance review, that you, as a recipient, are in noncompliance with this part, the appropriate DOT
office promptly sends you, return receipt requested, a written notice advising you that there is
reasonable cause to find you in noncompliance. The notice states the reasons for this finding and
directs you to reply within 30 days concerning whether you wish to begin conciliation.

(d) Concifiation. (1) If you request conciliation, the appropriate DOT office shall pursue conciliation
for at least 30, but not more than 120, days from the date of your request. The appropriate DOT office
may extend the conciliation period for up to 30 days for good cause, consistent with applicable
statutes.

(2) If you and the appropriate DOT office sign a conciliation agreement, then the matter is
regarded as closed and you are regarded as being in compliance. The conciliation agreement sets
forth the measures you have taken or will take to ensure compliance. While a conciliation agreement is
in effect, you remain eligible for FHWA or FTA financial assistance.

(3) The concerned operating administration shall monitor your implementation of the conciliation
agreement and ensure that its terms are complied with. If you fail to carry out the terms of a
conciliation agreement, you are in noncompliance.

(4) If you do not request conciliation, or a conciliation agreement is not signed within the time
provided in paragraph (d)(1) of this section, then enforcement proceedings begin.

(e) Enforcement actions. (1) Enforcement actions are taken as provided in this subpart.

(2) Applicable findings in enforcement proceedings are binding on all DOT offices.

L Backto Top
§26.105 What enforcement actions apply in FAA programs?

(a) Compliance with all requirements of this part by airport sponsors and other recipients of FAA
financial assistance is enforced through the procedures of Title 49 of the United States Code, including
49 U.5.C. 47106(d), 47111(d), and 47122, and regulations implementing them.

(b) The provisions of §26.103(b) and this section apply to enforcement actions in FAA programs.

(c) Any person who knows of a violation of this part by a recipient of FAA funds may file a
complaint under 14 CFR part 16 with the Federal Aviation Administration Office of Chief Counsel.

4 Back to Top
§26.107 What enforcement actions apply to firms participating in the DBE program?

(a) If you are a firm that does not meet the eligibility criteria of subpart D of this part and that
attempts to participate in a DOT-assisted program as a DBE on the basis of false, fraudulent, or
deceitful statements or representations or under circumstances indicating a serious lack of business
integrity or honesty, the Department may initiate suspension or debarment proceedings against you
under 2 CFR parts 180 and 1200.

(b) If you are a firm that, in order to meet DBE contract goals or other DBE program requirements,
uses or attempts to use, on the basis of false, fraudulent or deceitful statements or representations or
under circumstances indicating a serious lack of business integrity or honesty, another firm that does
not meet the eligibility criteria of subpart D of this part, the Department may initiate suspension or
debarment proceedings against you under 2 CFR parts 180 and 1200.
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{c) In a suspension or debarment proceeding brought under paragraph (a) or (b) of this section,
the concerned operating administration may consider the fact that a purported DBE has been certified
by a recipient. Such certification does not preclude the Department from determining that the
purported DBE, or another firm that has used or attempted to use it to meet DBE goals, shouid be
suspended or debarred.

(d) The Department may take enforcement action under 49 CFR Part 31, Program Fraud and Civil
Remedies, against any participant in the DBE program whose conduct is subject to such action under
49 CFR part 31.

(e) The Department may refer to the Department of Justice, for prosecution under 18 U.S.C. 1001
or other applicable provisions of law, any person who makes a false or fraudulent statement in
connection with participation of a DBE in any DOT-assisted program or otherwise violates applicable
Federal statutes.

[64 FR 5126, Feb. 2, 1999, as amended at 76 FR 5101, Jan. 28, 201 1]

% Back to Top

§26.109 What are the rules governing information, confidentiality, cooperation, and
intimidation or retaliation?

(a) Availability of records. (1) In responding to requests for information concerning any aspect of
the DBE program, the Department complies with provisions of the Federal Freedom of Information and
Privacy Acts (5 U.S.C. 552 and 552a). The Department may make available to the public any
information concerning the DBE program release of which is not prohibited by Federal law.

{2) Notwithstanding any provision of Federal or state taw, you must not release any information
that may reasonably be construed as confidential business information to any third party without the
written consent of the firm that submitted the information. This includes applications for DBE
certification and supporting information. However, you must transmit this information to DOT in any
certification appeal proceeding under §26.89 of this part or to any other state to which the individual's
firm has applied for certification under §26.85 of this part.

(b) Confidentiality of information on cornplainants. Notwithstanding the provisions of paragraph (a)
of this section, the identity of complainants shall be kept confidential, at their election. If such
confidentiality will hinder the investigation, proceeding or hearing, or result in a denial of appropriate
administrative due process to other parties, the complainant must be advised for the purpose of
waiving the privilege. Complainants are advised that, in some circumstances, failure to waive the
privilege may result in the closure of the investigation or dismissali of the proceeding or hearing. FAA
follows the procedures of 14 CFR part 16 with respect to confidentiality of information in complaints.

(¢) Cooperation. All participants in the Department's DBE program (including, but not limited to,
recipients, DBE firms and applicants for DBE certification, complainants and appellants, and
contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with
DOT and recipient compliance reviews, certification reviews, investigations, and other requests for
information. Failure to do so shall be a ground for appropriate action against the party invoived (e.g.,
with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification
or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant,
dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals,
findings of non-responsibility for future contracts and/or suspension and debarment).

(d) Intimidation and retaliation. If you are a recipient, contractor, or any other participant in the
program, you must not intimidate, threaten, coerce, or discriminate against any individual or firm for
the purpose of interfering with any right or privilege secured by this part or because the individual or
firm has made a complaint, testified, assisted, or participated in any manner in an investigation,
proceeding, or hearing under this part. If you violate this prohibition, you are in noncompliance with
this part.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003; 76 FR 5101, Jan. 28, 2011]
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% Back to Top
Appendix A to Part 26—Guidance Concerning Good Faith Efforts

|. When, as a recipient, you establish a contract goal on a DOT-assi: d contract, a bidder must,
in order to be responsible and/or responsive, make good faith efforts to meet the goal. The bidder can
meet this requirement in either of two ways. First, the bidder can meet the goal, documenting
commitments for participation by DBE firms sufficient for this purpose. Second, even if it doesn't meet
the goall, the bidder can document adequate good faith efforts. This means that the bidder must show
that it took all necessary and reasonable steps to achieve a DBE goal or other requirement of this part
which, by their scope, intensity, and appropriateness to the objective, could reasonably be expected to
obtain sufficient DBE participation, even if they were not fully successful.

Il. In any situation in which you have established a contract goal, part 26 requires you to use the
good faith efforts mechanism of this part. As a recipient, it is up to you to make a fair and reasonable
judgment whether a bidder that did not meet the goal made adequate good faith efforts. It is important
for you to consider the quality, quantity, and intensity of the different kinds of efforts that the bidder has
made. The efforts employed by the bidder should be those that one could reasonably expect a bidder
to take if the bidder were actively and aggressively trying to obtain DBE participation sufficient to meet
the DBE contract goal. Mere pro forma efforts are not good faith efforts to meet the DBE contract
requirements. We emphasize, however, that your determination concerning the sufficiency of the firm's
good faith efforts is a judgment call: meeting quantitative formulas is not required.

lll. The Department also strongly cautions you against requiring that a bidder meet a contract goal
(i.e., obtain a specified amount of DBE participation) in order to be awarded a contract, even though
the bidder makes an adequate good faith efforts showing. This rule specifically prohibits you from
ignoring bona fide good faith efforts,

IV. The following is a list of types of actions which you should consider as part of the bidder's
good faith efforts to obtain DBE participation. It is not intended to be a mandatory checklist, nor is it
intended to be exclusive or exhaustive. Other factors or types of efforts may be relevant in appropriate
cases,

A. Soliciting through all reasonable and available means (e.g. attendance at pre-bid meetings,
advertising and/or written notices) the interest of all certified DBEs who have the capability to perform
the work of the contract. The bidder must solicit this interest within sufficient time to allow the DBEs to
respond to the solicitation. The bidder must determine with certainty if the DBEs are interested by
taking appropriate steps to follow up initial solicitations.

B. Selecting portions of the work to be performed by DBEs in order to increase the likelihood that
the DBE goais will be achieved. This includes, where appropriate, breaking out contract work items
into economically feasible units to facilitate DBE participation, even when the prime contractor might
otherwise prefer to perform these work items with its own forces.

C. Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the contract in a timely manner to assist them in responding to a solicitation.

D. (1) Negotiating in good faith with interested DBEs. It is the bidder's responsibility to make a
portion of the work available to DBE subcontractors and suppliers and to select those portions of the
work or material needs consistent with the available DBE subcontractors and suppliers, so as to
facilitate DBE participation. Evidence of such negotiation includes the names, addresses, and
telephone numbers of DBEs that were considered; a description of the information provided regarding
the plans and specifications for the work selected for subcontracting; and evidence as to why
additional agreements could not be reached for DBEs to perform the work.

(2) A bidder using good business judgment would consider a number of factors in negotiating with
subcontractors, including DBE subcontractors, and would take a firm's price and capabilities as well as
contract goals into consideration. However, the fact that there may be some additional costs involved
in finding and using DBEs is not in itself sufficient reason for a bidder's failure to meet the contract
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DBE goal, as long as such costs are reasonable. Also, the ability or desire of a prime contractor to
perform the work of a contract with its own organization does not relieve the bidder of the responsibility
to make good faith efforts. Prime contractors are not, however, required to accept higher quotes from
DBEs if the price difference is excessive or unreasonable.

E. Not rejecting DBEs as being unqualified without sound reasons based on a thorough
investigation of their capabilities. The contractor’s standing within its industry, membership in specific
groups, organizations, or associations and political or social affiliations (for example union vs. non-
union employee status) are not legitimate causes for the rejection or non-solicitation of bids in the
contractor's efforts to meet the project goal.

F. Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as
required by the recipient or contractor.

G. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies, materials,
or related assistance or services.

H. Effectively using the services of available minority/women community organizations:
minority/women contractors' groups; local, state, and Federal minority/women business assistance
offices; and other organizations as allowed on a case-by-case basis to provide assistance in the
recruitment and placement of DBEs.

V. In determining whether a bidder has made good faith efforts, you may take into account the
performance of other bidders in meeting the contract. For example, when the apparent successful
bidder fails to meet the contract goal, but others meet it, you may reasonably raise the question of
whether, with additional reasonable efforts, the apparent successful bidder could have met the goal. If
the apparent successful bidder fails to meet the goal, but meets or exceeds the average DBE
participation obtained by other bidders, you may view this, in conjunction with other factors, as
evidence of the apparent successful bidder having made good faith efforts.

4 Back fo Top
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Appendix B to Part 26—Uniform Report of DBE Awards or Commitments and Payments Form
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(C) By no later than 6 months of program entry, the participant should develop and submit to the
recipient a comprehensive business plan setting forth the participant's business targets, objectives and
goals. The participant will not be eligible for program benefits until such business plan is submitted and
approved by the recipient. The approved business plan will constitute the participant's short and long
term goals and the strategy for developmental growth to the point of economic viability in non-
traditional areas of work and/or work outside the DBE program.

(D) The business plan should contain at least the following:

(1) An analysis of market potential, competitive environment and other business analyses
estimating the program participant's prospects for profitable operation during the term of program
participation and after graduation from the program.

(2) An analysis of the firm's strengths and weaknesses, with particular attention paid to the means
of correcting any financial, managerial, technical, or labor conditions which could impede the
participant from receiving contracts other than those in traditional areas of DBE participation.

(3) Specific targets, objectives, and goals for the business development of the participant during
the next two years, utilizing the results of the analysis conducted pursuant to paragraphs (C) and (D)
{1) of this appendix;

(4) Estimates of contract awards from the DBE program and from other sources which are needed
to meet the objectives and goals for the years covered by the business plan; and

(5) Such other information as the recipient may require.

(E) Each participant should annually review its currently approved business plan with the recipient
and modify the plan as may be appropriate to account for any changes in the firm's structure and
redefined needs. The currently approved plan should be considered the applicable plan for all program
purposes until the recipient approves in writing a modified plan. The recipient should establish an
anniversary date for review of the participant's business plan and contract forecasts.

(F) Each participant should annually forecast in writing its need for contract awards for the next
program year and the succeeding program year during the review of its business plan conducted
under paragraph (E) of this appendix. Such forecast should be included in the participant's business
plan. The forecast should include:

(1) The aggregate dollar value of contracts to be sought under the DBE program, reflecting
compliance with the business plan;

(2} The aggregate dollar value of contracts to be sought in areas other than traditional areas of
DBE participation;

(3) The types of contract opportunities being sought, based on the firm's primary line of business;
and

(4) Such other information as may be requested by the recipient to aid in providing effective
business development assistance to the participant.

(G) Program participation is divided into two stages; (1) a developmentai stage and (2) a
transitional stage. The developmental stage is designed to assist participants to overcome their social
and economic disadvantage by providing such assistance as may be necessary and appropriate to
enable them to access relevant markets and strengthen their financial and managerial skilis. The
transitional stage of program participation follows the developmental stage and is designed to assist
participants to overcome, insofar as practical, their social and economic disadvantage and to prepare
the participant for leaving the program.

(H) The length of service in the program term shouid not be a pre-set time frame for either the
developmental or transitional stages but should be figured on the number of years considered
necessary in normal progression of achieving the firm's established goals and objectives. The setting
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of such time could be factored on such items as, but not limited to, the number of contracts, aggregate
amount of the contract received, years in business, growth potential, etc.

(1} Beginning in the first year of the transitional stage of program participation, each participant
should annually submit for inclusion in its business plan a transition management plan outlining
specific steps to promote profitable business operations in areas other than traditional areas of DBE
participation after graduation from the program. The transition management plan should be submitted
to the recipient at the same time other modifications are submitted pursuant to the annual review
under paragraph (E) of this section. The plan should set forth the same information as required under
paragraph (F) of steps the participant will take to continue its business development after the
expiration of its program term.

(J) When a participant is recognized as successfully completing the program by substantially
achieving the targets, objectives and goals set forth in its program term, and has demonstrated the
abiiity to compete in the marketplace, its further participation within the program may be determined by
the recipient.

(K) In determining whether a concern has substantially achieved the goals and objectives of its
business plan, the following factors, among others, should be considered by the recipient:

(1) Profitability;

(2) Sales, including improved ratio of non-traditiona! contracts to traditional-type contracts;
(3) Net worth, financial ratios, working capital, capitalization, access to credit and capital;
(4) Ability to obtain bonding;

(5) A positive comparison of the DBE'’s business and financial profile with profiles of non-DBE
businesses in the same area or similar business category; and

(6} Good management capacity and capabiiity.

(L) Upon determination by the recipient that the participant should be graduated from the
deveiopmental program, the recipient should notify the participant in writing of its intent to graduate the
firm in a letter of notification. The: letter of notification shouid set forth findings, based on the facts, for
every material issue relating to the basis of the program graduation with specific reasons for each
finding. The letter of notification should also provide the participant 45 days from the date of service of
the letter to submit in writing information that would explain why the proposed basis of graduation is
not warranted.

(M) Participation of a DBE firm in the program may be discontinued by the recipient prior to
expiration of the firm's program term for good cause due to the failure of the firm to engage in business
practices that will promote its competitiveness within a reasonable period of time as evidenced by,
among other indicators, a pattern of inadequate performance or unjustified delinquent performance.
Also, the recipient can discontinue the participation of a firm that does not actively pursue and bid on
contracts, and a firm that, without justification, regularly fails to respond to solicitations in the type of
work it is qualified for and in the geographical areas where it has indicated availability under its
approved business plan. The recipient should take such action if over a 2-year period a DBE firm
exhibits such a pattern.

% Back to Top
Appendix D to Part 26-—Mentor-Protégé Program Guidelines

(A) The purpose of this program element is to further the development of DBEs, including but not
limited to assisting them to move into non-traditional areas of work and/or compete in the marketplace
outside the DBE program, via the provision of training and assistance from other firms. To operate a
mentor-protégé program, a recipient must obtain the approval of the concerned operating
administration.
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(B)(1) Any mentor-protégé relationship shall be based on a written development plan, approved
by the recipient, which clearly sets forth the objectives of the parties and their respective roles, the
duration of the arrangement and the services and resources to be provided by the mentor to the
protége. The formal mentor-protégé agreement may set a fee schedule to cover the direct and indirect
cost for such services rendered by the mentor for specific training and assistance to the protégé
through the life of the agreement. Services provided by the mentor may be reimbursable under the
FTA, FHWA, and FAA programs.

(2) To be eligible for reimbursement, the mentor's services provided 1d associated costs must be
directly attributable and properly allowable to specific individual contracts. The recipient may establish
a line item for the mentor to quote the portion of the fee schedule expected to be provided during the
life of the contract. The amount claimed shall be verified by the recipient and paid on an incremental
basis representing the time the protégé is working on the contract. The total individual contract figures
accumuiated over the life of the agreement shall not exceed the amount stipulated in the original
mentor/protégé agreement.

{(C) DBEs involved in a mentor-protégé agreement must be independent business entities which
meet the requirements for certification as defined in subpart D of this part. A protégé firm must be
certified before it begins participation in a mentor-protégé arrangement. If the recipient chooses to
recognize mentor/protégé agreements, it should establish formal general program guidelines. These
guidelines must be submitted to the operating administration for approval prior to the recipient
executing an individual contractor/ subcontractor mentor-protégé agreement.

4 Back to Top
Appendix E to Part 26—Individual Determinations of Social and Economic Disadvantage

The following guidance is adapted, with minor modifications, from SBA regulations conceming
social and economic disadvantage determinations (see 13 CFR 124.103(c) and 124.104).

S0CIAL DISADVANTAGE

. Socially disadvantaged individuals are those who have been subjected to racial or ethnic
prejudice or cultural bias within American society because of their identities as members of groups and
without regard to their individual qualities. Social disadvantage must stem from circumstances beyond
their control. Evidence of individuat social disadvantage must include the following elements:

(A) At least one objective distinguishing feature that has contributed to social disadvantage, such
as race, ethnic origin, gender, disability, long-term residence in an environment isolated from the
mainstream of American society, or other similar causes not common to individuals who are not
socially disadvantaged;

(B) Personal experiences of substantial and chronic social disadvantage in American society, not
in other countries; and

{C) Negative impact on entry into or advancement in the business world because of the
disadvantage. Recipients will consider any relevant evidence in assessing this element. In every case,
however, recipients will consider education, employment and business history, where applicable, to
see if the totality of circumstances shows disadvantage in entering into or advancing in the business
world.

(1) Education. Recipients will consider such factors as denial of equal access to institutions of
higher education and vocational training, exciusion from social and professional association with
students or teachers, denial of educational honors rightfully earned, and social patterns or pressures
which discouraged the individual from pursuing a professional or business education.

(2) Employment. Recipients will consider such factors as unequal treatment in hiring, promotions

and other aspects of professional advancement, pay and fringe benefits, and other terms and
conditions of employment; retaliatory or discriminatory behavior by an employer or labor union; and
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social patterns or pressures which have channeled the individual into non-professional or non-
business fields.

(3) Business history. The recipient will consider such factors as unequal access to credit or
capital, acquisition of credit or capital under commerciaily unfavorable circumstances, unequal
treatment in oppertunities for government contracts or other work, unequal treatment by potential
customers and business associates, and exclusion from business or professional organizations.

ll. With respect to paragraph I.(A) of this appendix, the Department notes that people with
disabilities have disproportionately low incomes and high rates of unemployment. Many physical and
attitudinal barriers remain to their full participation in education, employment, and business
opportunities available to the general public. The Americans with Disabilities Act (ADA) was passed in
recognition of the discrimination faced by people with disabilities. It is plausible that many individuals
with disabilities—especially persons with severe disabilities (e.g.. significant mobility, vision, or hearing
impairments)—may be socially and economically disadvantaged.

1. Under the laws conceming social and economic disadvantage, people with disabilities are not
a group presumed to be disadvantaged. Nevertheless, recipients should look carefully at individual
showings of disadvantage by individuals with disabilities, making a case-by-case judgment about
whether such an individual meets the criteria of this appendix. As public entities subject to Title Il of
the ADA, recipients must also ensure their DBE programs are accessible to individuals with
disabilities. For example, physical barriers or the lack of application and information materials in
accessible formats cannot be permitted to thwart the access of potential applicants to the certification
process or other services made available to DBEs and applicants.

ECONOMIC DISADVANTAGE

(A) General. Economically disadvantaged individuals are socially disadvantaged individuals
whose ability to compete in the free enterprise system has been impaired due to diminished capital
and credit opportunities as compared to others in the same or similar line of business who are not
socially disadvantaged.

(B) Submission of narrative and financial information.

(1) Each individual claiming economic disadvantage must describe the conditions which are the
basis for the claim in a narrative statement, and must submit personal financial information.

(2) [Reserved]

(C) Factors to be considered. In considering diminished capital and credit opportunities, recipients
will examine factors relating to the personal financial condition of any individual claiming
disadvantaged status, including personal income for the past two years (including bonuses and the
value of company stock given in lieu of cash), personal net worth, and the fair market value of ali
assets, whether encumbered or not. Recipients will also consider the financial condition of the
applicant compared to the financial profiles of small businesses in the same primary industry
classification, or, if not available, in similar lines of business, which are not owned and controlled by
socially and economically disadvantaged individuals in evaluating the individual's access to credit and
capital. The financial profiles that recipients will compare include total assets, net sales, pre-tax profit,
sales/working capftal ratio, and net worth.

(D) Transfers within two years.

(1) Except as set forth in paragraph (D)(2) of this appendix, recipients will attribute to an individual
claiming disadvantaged status any assets which that individual has transferred to an immediate family
member, or to a trust, a beneficiary of which is an immediate family member, for less than fair market
value, within two years prior to a concern's application for participation in the DBE program, unless the
individual claiming disadvantaged status can demonstrate that the transfer is to or on behalf of an
immediate family member for that individual's education, medical expenses, or some other form of
essential support.
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{2) Recipients will not attribute to an individual claiming disadvantaged status any assets
transferred by that individual to an immediate family member that are consistent with the customary
recognition of special occasions, such as birthdays, graduations, anniversaries, and retirements.

(3) In determining an individual's access to capital and credit, recipients may consider any assets
that the individual transferred within such two-year period described by paragraph (D) 1) of this

appendix that are not considered in evaluating the individual's assets and net wo

charities}.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35559, June 16, 2003]
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Appendix F to Part 26—Uniform Certification Application Form

INETRLCTIONS FOR COMPLETING THE DISADVANTAGED BUSINESS ENTERPRIRE (OBE)
PROGRAM UNIFORM CERTIFICATION APPLICATION
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DISADY ANTAGED BUSINESS ENTERPHISE PROGRAM
4% CF.R. paRT 26

UNIFORM CERTIFICATION APPLICATION
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=% Hyou moswered “Yes™ to el of the questions sbove, woul [y be eligible to
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NUTE: You mnst still meet the requinemnents for the MEE progeam, inclnding snferpeing an en-site
rEvlew.

58 Be sure to attach ull of the required doeuments fsted in the Docoments Check List at the end
of this form with your completed wpplication.

g YWhere ¢con I find move information?

a LE DOT - hup osubewed. dot pavbuginess dbe/indes him) fibis siee provides usefist Finks Lo
¥he rules anit reguiatioss govemang the DBRF program, question aml mawers, und odey
portinent idornmation}

< BBEA- hitac) weew sike iy lnaics (prrvides a beding of NAICS sodes) and
hHpdwewwsba gy szmsindeableofire b iprovides o listing of NAICS codes)

- "‘?_C":“ T 2 (the Tules and rcgu]ﬂtims o=~ =~ DBE progmm}
N —

Under Scx. 26.107 of 43 CFR Part 26, dated Febroory 2, 1997, if at any tms, the Deparement or a recipient bes
pasen fo bebieve that any person o fir has willfully aod kiewingly peovided meorreet infonmation o gade
fabse simtements, the Depariment miy inniae suspension or debarment preceedings against e perstt ot finn
under 4% CFR Part 29, Govemmenrwide Deburment and Suspension {nonprozusementy and Governmentwide
Requinments for Drog-free Workplase {(grants). 12ke enfortement schon umder 43 CFR Parl 3, Prigeam Franel
i Civil Rermedies, ol or refer the matter ta the Deporiment of Jusiice tor crminal prosecution wnber (% U5 ¢
13T, which prohihits falsc smtements ia Fodernt proprames,

Papc 1 af £
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Section 1: CERTIFICATION INFORMATION
Al Prior/Other Certlfications _

i s your firm: currcotly conificd for (U DBE | Nems of centifying ageney:
any of the fallowing prprams?
i #7 Yea, cheok appropriare toxesit Has your firm's state UCP conduciod BTl or-6rs visi? T
! O¥eon _/ /St GNo
i Wkt [ @STOR! I you shecked either the. #(a) or STHE bax, vou may oy
L A s | bove to complete this applicotion. Ask your slare UCK abont the
L stremrnlined application prosess otder ke SRA-DOT MOLT.

B. Prioy/Other Applications and Privifepes . )
; Has your fum [under any naiie} or auy of its owners, Buard of Direstors, officers or maragement perapnnzl, ever
y Withdrewn an application Bor auy of the programes listed above, or ever been denied exrtificaio, decertified, or
debarved or suspended or ptherwiae had bidding priviteges deonied or mstriciad by any wraie or jocsl ugency, ar
Foderas entity?
O¥er,om ¢ 4 QA Np

IF Yes, bdentify State and name of stete, jocal, or Fedesal agency amd cxplain the nature of the achon:

5
|
:
i

————— e e et sl e - e e P— T P |

Section 2: GEXERAL EINFORMATION

A, Cuntact Information

¢ {1y Coinacr gerson ahd Fidle (2} Legal pame of fitm
{3 Phone I {4Y Cnher Phone #. "5 Fan & - "
- &) E-mail [ () Welsite (i bave one):
| {51 Street addpeas of firm fib £.0. Soxy Lty Cionernty PRech: S Zip
I e e . o t
¥ {90 Muiling address of R (g difierem: Cily: Conanly Paresh: e Zap:
t . - — - b
. Eusiaess Profile
() Deseribe the priniry mctrvitos of your (rm: {2) Fixlarat Tax 10 gof awy):

i e

estublistred ./ 1 (43 BWe bave ownoed this [een singe: ! /
' (5] Method of acquasiion feeck o that apphy
PO St tew basiness D Bought existing business  Dlwherited business T Secured concession
K Merper or consolidation £ Oaher fexgiain! o
T{6) ts your fism “tor @ O Yes W No | & STOPE If your firto is MOT fao-profit, then yoo do NOT qunlity
: fon this peogeaun and do WOT need 1o Gl out tis spplicasion.

£ (3] T iy

Page 2 nf B
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(1) Type of Bieth fobeek ot o wyysbyd:
Sole Propistorsnip
Partnersbip
Compmaiion
Limited Liability Partnership
Larmited Edahibity Corprosativg
Joizt Veniure
Qther, Besoribe:
(B Hag your fitm ever exisied under different owership, 4 differeat type of oweership, or a differaat name?
OYes ONo
WY ez, £xplain:

EdgecpDoo

(9) Numsber of eoaplopses: Fult-tise _ Payl-fiene Tomd

(1€ Specify the gross reoeipie of the firm Ry the best 3 years: Year Fotal rpceiple §
Yo Tololreecipts §
Yeor Total meoeipls §

C. Relntivaships with Other Dusinesses.

{1} Is your fimm co-loented & any of its business locaneus, or dots it share 8 islephons sursber., PO, Bew. offioe
5peoe, yard, wirehouse, facilives, equipmeat, or office swft with any ofher business, organizatics, o entigg”
AYes ONo

If Yeu, ideotify: Otbor Finars e
Bxploin naune of shared fesities:

(2} Al prosent_ o7 atany time intae | {8) boun 4 subsidiary of any oflker rm? O%es OMe |
paat, s wiowr Gy b} vonriswed of & purtnership in which ot o tere of the pargErs & atber
firms? d¥er CIMo
| 4e) mened any percentogeof pny othec frm? OY¥es ONo

{d] kad sy subsidipries? 1 Yes ANp N

1,12} Haz acy other S bnd #n owsership intersst in you liow & present or sy Gme  the past? 0 Yes O Bo
{4V I you ausweted Yes" w aey of e quesseng in (I¥a - andkor {3), identify the tollowiny: for ench garecd
vt shess, Yarrded

Toumg Address Type of Buginesy
L

2

kS

. Imnediate Family Member Bush
"Do any of your immediae famity members van or mennge another company? O Yes O Ne
| 9 Yes. then list fmurch etra dhorts if mpadedy:
i . ;
{
|
1

IEHEE Relotionship Compury Tupe: of Bugires: T ac Marmgs”

EN

Mo 1ol 8
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Scetion 3: DWXERSHIP

Identify all Individvals er heMling cempanies with any ewaershlp interest in your Arm, providing the
infor mstion requevied helw (5 move ion ok awner, arnck sepavan dhecer oy ook wdditiprol ownerk:

Al Background Iaformanion

{1} Neme: RKEEER — T43) Home Pione #

(4} Home Address (sireet o nwser,: City. St TS
(5 Gender: Ll Mate O Female (6} Etfinic group meobershify (et alf tha aupdp:

(7 U.S. Citiren: W ¥es D Mo Ly Black 2 Hispamic O Matrve Anbericin
. - i ) Asian Pacific 0 Subermtinent Asian
i#) Lawfully Admiticd Permonent Resident 0 Qiher fapecifiy

LYes QONXo
B. Orwnerahip Interest
{1} Mumber of yeurs 8s ovner; (2) Initind investment FL Dollar %ales
] (3} Perventage wned: Lo acipuire owWnership Cach 5
14} Fumiliad refaticmship o athwer vwnees: futereat in fum: Renl Exiate §
Oouipment 5
o i Other S

{3} Shares of Steck;  MNumber Dercentape Chuse llmumum Mﬁmamﬁimd

i) Diess els owomen perfinm o marsigeamnl o sepervisory foeliva foe any uther yiess? 0 Yes O No

H Yo, identify: My ol Buning.i: FusionTitt= -
17) Nrows this owmer awsor woek for any other G s) taat bas 3 relabonshg with Bis fHm (og. twedmsdy e, '
shaned qifice xpstee, fimanciz! fevesertz., epuymoenl. s, persoeret sharieg enc )T @ Yes 0 No

I Yes, identify: Matme of Bon m: o FumetoTse
Wntiirt OF Bissingas P (wElp E

. Dicudvantaged Statws — KOTE: Complete thix section eaby for each owmer npplying for DBE qualifinton
il ok earh vt clsiniing to Ue socially aed coononmieally diswivantaped)
110 What 75 the Persemat Net Woctl (PNW) of e awnet]s) applying fae VEE queshfralsey? 17 srd uee i e
Sherseseadl et Witarths 2 ofesasi form o she ond of de ool aon; suech webbiomi HGA Y e o e ofe duier L it

| 723 Flas amy wrust b creaisd for the beoeTn of this dialvaniaged gwaes 557 03 yes L Na
F Yes. cxplain fovech addmiomm sheers  moepfen:

Pope 4 of
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(28 Bonding Lnfurmation: IF you huve booding cepaony, vealily: | () Binder Mo

(b Wame of agentbroker e o (e)PhapeWNp: [ )}
(d} Adress of apent/broker City: Stase: Zip:
L (=} Booding limi: Aprepate limil § i Propact it §

F. [demify all sanrees, amounts, and purposes of moncy fvaned Lo your firm, Inclwding the rames of any
. BETE0DY 0F Brmis securing the lown, if other thun the lted ewner:

Nt of Sotirce | Addrs of Bparoe Name of Person Driginal Current Farpose of Loan
Securing ibe Loan Aot Bulanee

G. Lisi all contributions or franslers of ussets LvTrom your Gt wd to/from Aoy of it OWhers over the
PASE EW0 YEAYS (arterk amaldiliomal shocts £ sepdod)t

Contribmtion’Asset | Dollar Value From Whom To Whams Reluthonship Doate ol
. Tropsterred Transforred ke Trmmsfer
1.
1.
3
H. List corrent Beenses/prrmits ield by eny owner amdfor employee of your frim je.g., eonmewror, P RE?,
R are AEiy _efu Mool adatilond cheio W noedadls
[“ Naine of LivensePermit Holder Type of LiensePermit Expiration | License Number
Pate and State
1
l 2
Y :
U BRSSPI SUSPESR SR
i List the three largest contracts comploted bry your Arm In the past three years, if any:
Name of NameLaocation of Type of Work Perfnroed Doflar Value of
OwneriContracter Epdest L VU W e ] 1 (.1 S
i :
Z.
3
o
Page Telk
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& List thye three largest active jobs on which your Br b eorvently wirking:

Name of Prime { Lucation of Type of Work Project | Asticlpwed | Dollar

Cositractor and Project 5 Pruject Stzri Date | Completion | yojue of

Number Date Coniraet
I
=
3

U A
Puge Kol 3

View or download PDF
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DEE UNIFORM CERTIFICATION AFFLIUATION SUPFURTING DOCUMENTS CHECK LIST
In ruber do comnplite your application for DRE certifiention. vou mest attach copies of a8 of the feowing

dorumanis 5 they apply 19 ¥ow and your Frm, [P

Al Applicarts

Wink eaperience rosuynes (include placts of eomerehip'employmen: with corespunding dates), for
alt owners and officers of your firm

Persoaial Finnncisl Stotemen { form availzbhe with this application)

Personnl tas retums iy ahe past theee years, if applicabde, for cach owoer clifming dissdvenmged
statug

Your figm's fex retuens {grosa receipis} and aifl relabed schedubes for the past theee years
Documented proof of conttabufirms used w soquire vwsiership for each cwner (2.2, Both 1ides of
rmvelied checky)

Your firm's signed foan agn 13, RLLBFiTY ART ks, and booding forms

Dimteriptions of all read estate {inchuding office/stormge space, ewe.) ownoddeased by your firmn and
docurnented prool of ownershipisigned kegscs

List of equipiment kenserl and signed lease agecienia

Liat of comstruction equoipment and!or vehicles swttid smld ntlespranf of ownceship

Thurmmbesd praod of sny ransfers of sssets foffrom your firm andor in/from any of ks ownees ovar
tbe past two yoam

Year-and balance shrets and income stiements for the past tirew yeass {ur Jife of e, i fess thaw
Threw prars); @ gew business st provide a eament balanre sheet

All relevant liconses, licewse menewa’ foans, peronits, and beut suthorty fonms

1IBR and SBA A{s) or SDB cortifications, denials, andlor decortilatums, if spphicatle

Bank maAhotization ond sigmikry caids

Sehedude of salarics {or afher compensation or semeneration) pidd tw &l slficers, managers, ewners,
andor directors of the firo

Trust agreements beld by arry owner clamng, disadvaniaged status, i sy

Paryegrzhdp or Joluy Venrere

m] Original and any smersded Partmership or Fofar Venture Agnermenis

O Ufdgd 0 000 OO Oo Co O

Corporation or LLC

Dificaad Articles of Incoraation (sigaed by the sade officuer)

Boxhs sides of ol corpomie ~ock centificares and yoalr fim's stock tranafer Iadger
Shaneholders™ Agreetment

Minmtes of a1l stockholdens and boand of divecbors mectings

Carpoate by-laws and sny arendrornts

Conporate Fank resolution and bank signature cords

Officinl Cerlificate of Foomation and Operating Agroement with any ameadments (Mor 11.Cx)

Trucking Company

Documented pragt of gwnerhip uf e sooyeiy

[} Itsbcmece agreesucms foc cach truck cwned or operuted by your finn

iJ Titlels) and eeghazativn cerubficare(s) Jor each mock owned or apzested by your Fm
o List of U.8_ 0T numbsrs for each Amch swoed ov operated by your G

vopoLoe

[

% :
Ck Prood of warehouse swnership or leags
3 List of product lines comred
o] Lisx of distribution equipment awniest sodour fepsed

MOTE: The specific state DCTP to which you are applying may have sdditional required
doecunaents That you must also supply with your application. Contact the appropriate
certifying agemoy to which ¥ou ave applying o find out if mere is required,
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AEFIDAYIT OF CERTIFICATION

Tais fovwn awst be sigred and notarized for gagh ovener upon whick dizspdwanraged stems s o

A MATERIAL OR FALSE STATEMENT OR OMISSION MADE IN CONNECTION WITH THIS
APFLICATION 18 SUFFICIENT CAUSE FOR DENIAL OF CERTIFICATION, REVOCATION OF A
PRIOR APPROVAL, INITIATION OF SUSPENSION OR DEBARMENT PROCEEDINGS, AND MAY
SUBJECT THE PERSON ANIVOR ENTITY MAKING THE FALSE STATEMENT TO ANY AND ALL
CIVIL AND CRIMINAL PENALTTES AVAILABLE FURSUANT TG APPLICABLE FEDERAL AND

STATE LAW,

1 _ {6ull name printed)., swear or affion mder pensalty of Jaw et T am

(tatkey of applicant firm (finm nema} and thar 1 have read and
underitood ull of the questioos i this application and thut ol of the foregeing information and statements. subrmitted
ans thig spplication and s attechments and supportmg dosuments 4re true aad correct to the bestof ory knowledge,
atigd thoid all reaponses to the questions are full snd complebe, omitting no material information. The resporeses
include all matcrial Information necessary to Mully and scearanely idesify and explain the operations, swpmbilities
and pertinent history of the named firm oz well 25 the owoership, conrrol, sl uffifiations thevenl,

I recognize that the information snbmitted in this applicatien fs far the purpose of inducing cortification approval by
4 govemment sgescy. [ wnderstand thay a povernment agency mury, by menns it dooms appropriate, determine the
acturacy and wuth of The statements in the applicition, and | sothorize sseh agency (o contact any enkity nomed in
the application, atd the naiued fen's bonding cotipanes, huaking institutions, ¢redit agenties, commetors, clients,
andl other cerafying agencics for the purpose of verifying the information supplied and determining the named
fim™s eligibility,

I agree to submit o povernment sadit, examinetion and revicw of hooks, teerds, docoments and files, i whatever
form they exsst, of the naened fiom and its affiliates, inspeetion of its placeds) of business and squipment, and (o
permnil intersiewes of s pringipals, sgents. and employoes. T understand thar nefusal to permit such inquirics gholl
B grrournds Jior dendal of cerdfication.

T¥ gwarded & eoatrecs of ubcontraet, Lagree 1w promptly end directty provide the prime contmotor, i uny, s the
Depagmeny, vecipient ipancy, of Bdirl finding sgency on an ongeing basis, cument, compicte md accurate
information rearding (1) werk performed on the prijes (23 payrenits; and (3) proposed chunges, i any. 1o the
forcpoing mrTangementy.

T groe to provide wiitlen noticr to the recipient agency or Unified Certification Program (UCP) of any material
cheaige inthe nifonpative comained in the seiginul upplication within 39 cafcodar duays of such change (e.o.,
wwiership, address, telephoni number, et ),

1 ackmowledge end arree thee any misre|iresentations in this application of in reenids peraiing 1o & cotrac o
subcontract will be grounds for tenninating any contret or subcontract which may be awarded: dendsl or
revecation of cerlifieation,; suspension and debarmend; and For initizting action weder fadecal andion state (aw
ronperring falss stntemeni. fraud or other applicable offenses.

}oertifi that | am a socintly and economically disedvantaged indivicual sho is an cowner of the abas e-referenced
firm seking cettification as a Dhsadvaptaged Business Enterpniee (DDE), In support of my application. 1 certify
that 3 arm s member of vnic or more of the following groups, and thut | have hefd myself out as 3 mamber of the
prowpsl {eirehe ot that apply);

Fepmzile Bk Ameacun Hispanic Amencan

Nafive Anencan Asrim - Preific fmencan

Subeomtineni Asiin American

Otherispeoifyy P
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| centify ahiat T arn soially dissdvantaged beeause 1 have becn subjected 1 racial ar ethrric prej odice or cultural hias,
or have suffered the effects of discriminntion, becnwse of my idcmity &5 u member of one or mare of the #roups
identiiied above, withow regand 1o my individut qualives.,

T further certify that my persoual nec worth does not exceed $758,604, and that I sm sconomically dizpdvantaged
brecause my ability to commpets in e free emerprse system bas been inpaired due 1o dimimished copital and eosdis
hpprtundties a9 compared 10 others ia the game or gimiler line of besiness who a¢ net soeially and economically
dissdvanlaged.

| dechive wnder penalty of pegjusy that the infornsation yrovided in this application and suppotting documenis 4 e
and corvect.

Execuedon (D)

Signitare

(TIBE Applicant)

NOTARY CERTIFICATE

ha

View or downioad PDF
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2004 Specifications

SPECIAL PROVISION
000--1966

Disadvantaged Business Enterprise in Federal Aid Contracts

1. Description. The purpose of this Special Provision is to carry out the U. S. Department of
- Transportation's (DOT) policy of ensuring nondiscrimination in the award and

administration of DOT assisted contracts and creating a level playing field on which firms
owned and controlled by individuals who are determined to be socially and economically
disadvantaged can compete fairly for DOT assisted contracts. If the Disadvantaged
Business Enterprise (DBE) goal is greater than zero, Article A, “Disadvantaged Business
Enterprise in Federal Aid Contracts™, of this Special! Provision shall apply to this contract.
If there is no DBE goal, Article B, “Race-Neutral DBE Participation”, of this Special
Provision shall apply to this contract. The percentage goal for DBE participation in the
work to be performed under this contract will be shown on the proposal.

A. Article A. Disadvantaged Business Enterprise in Federal Aid Contracts.

1. Policy. It is the policy of the DOT and the Texas Department of Transportation
(henceforth the “Department™) that DBEs, as defined in 49 CFR Part 26, Subpart
A and the Department's DBE Program, shall have the opportunity to participate in
the performance of contracts financed in whole or in part with Federal funds. The
DBE requirements of 49 CFR Part 26, and the Department’s DBE Program, apply
to this contract as follows:

a. The Contractor will solicit DBEs through reasonable and available means, as
defined in 49 CFR Part 26, Appendix A and the Department's DBE Program,
or show a good faith effort to meet the DBE goal for this contract.

b. The Contractor, subrecipient or subcontractor shall not discriminate on the
basis of race, color, national origin, or sex in the performance of this contract.
The contractor shall carry out applicable requirements of 49 CFR Part 26 in
the award and administration of DOT-assisted contracts, Failure by the
contractor to carry out these requirements is a material breach of this contract,
which may result in the termination of this contract or such other remedy as
the recipient deems appropriate.

¢. The requirements of this Special Provision shall be physically included in any
subcontract.

d. By signing the contract proposal, the Bidder is certifying that the DBE goal as
stated in the proposal will be met by obtaining commitments from eligible
DBEs or that the Bidder will provide acceptable evidence of good faith effort
to meet the commitment. The Department will determine the adequacy of a
Contractor's efforts to meet the contract goal, within 10 business days,

1-11 000--1966
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Definitions.

a. “Broker” is an intermediary or middleman that does not take possession of a
commodity or act as a regular dealer selling to the public.

b. *Disadvantaged Business Enterprise” or “DBE” is defined in the standard
specifications, Article 1, Definition of Terms.

¢. “DBE Joint Venture” means an association of a DBE firm and | or more other
firm(s) to carry out a single business enterprise for profit for which purpose
they combine their property, capital, efforts, skills and knowledge, and in
which the DBE is responsible for a distinct, clearly defined portion of the work
of the contract and whose share in the capital contribution, control,
management, risks, and profits of the joint venture are commensurate with its
ownership interest.

d. “DOT” means the U.S. Department of Transportation, including the Office of
the Secretary, the Federal Highway Administration (FHWA), the Federal
Transit Administration (FTA), and the Federal Aviation Administration (FAA).

e. “Federal Aid Contract” is any contract between the Texas Department of
Transportation and a Contractor which is paid for in whole or in part with DOT
financial assistance.

f. “Good Faith Effort” means efforts to achieve a DBE goal or other requirement
of this Special Provision which, by their scope, intensity, and appropriateness
to the objective, can reasonably be expected to fulfill the program requirement.

g. “Manufacturer” is a firm that operates or maintains a factory or establishment
that produces, on the premises, the materials, supplies, articles, or equipment
required under the contract and of the general character described by the
specifications.”

h. “Race-conscious” means a measure or program that is focused specifically on
assisting only DBEs, including women-owned businesses.

i. “Race-neutral DBE Participation” means any participation by a DBE through
customary competitive procurement procedures.

j- “Regular Dealer” is a firm that owns, operates, or maintains a store,
warehouse, or other establishment in which the materials, supplies, articles or
equipment of the general character described by the specifications and required
under the contract are bought, kept in stock, and regularly sold or leased to the
public in the usual course of business. To be a regular dealer, the firm must be
an established, regular business that engages in, as its principal business and
under its own name, the purchase and sale or lease of the products in question.

2-11 000--1966
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A regular dealer in such bulk items as steel, cement, gravel, stone, and
petroleum products need not keep such products in stock if it owns and
operates distribution equipment for the products. Any supplementing of
regular dealers own distribution equipment shall be by a long-term lease
agreement and not on an ad hoc or contract-by-contract basis. Brokers,
packagers, manufacturers' representatives, or other persons who arrange or
expedite transactions shall not be regarded as a regular dealer.

k. “Texas Unified Certification Program” or “TUCP” provides one-stop shopping
to applicants for certification, such that applicants are required to apply only
once for a DBE certification that will be honored by all recipients of federal
funds in the state. The TUCP by Memorandum of Agreement established six
member entities to serve as certifying agents for Texas in specified regions.

3. Contractor’s Responsibilities. These requirements must be satisfied by the
Contractor.

a. After conditional award of the contract, the Contractor shall submit a
completed Form SMS.4901 “DBE Commitment Agreement”, From SM$
4901-T “DBE Trucking Commitment Agreement”, or Form SMS.4901-M$S
“DBE Material & Supplier Commitment Agreement” for each DBE he/she
intends to use to satisfy the DBE goal or a good faith effort to explain why the
goal could not be reached, so as to arrive in the Department's Office of Civil
Rights (OCR) in Austin, Texas not later than 5:00 p.m. on the 10" business
day, excluding national holidays, after the conditional award of the contract.
When requested, additional time, not to exceed 7 business days, excluding
national holidays, may be granted based on documentation submitted by the
Contractor.

b. DBE prime Contractors may receive credit toward the DBE goal for work
performed by his/her own forces and work subcontracted to DBEs. A DBE
prime must make a good faith effort to meet the goals. In the event a DBE
prime subcontracts to a non-DBE, that information must be reported on Form
SMS.4902, ‘

¢. A Contractor who cannot meet the contract goal, in whole or in part, shall
make adequate good faith efforts to obtain DBE participation as so stated and
defined in 49 CFR Part 26, Appendix A. The following is a list of the types of
action that may be considered as good faith efforts. It is not intended to be a
mandatory checklist, nor is it intended to be exclusive or exhaustive. Other
factors or types of efforts may be relevant in appropriate cases.

e Soliciting through all reasonable and available means (e.g. attendance at
prebid meetings, advertising, and/or written notices) the interest of all
certified DBEs who have the capability to perform the work of the
contract. The solicitation must be done within sufficient time to allow the
DBEs to respond to it. Appropriate steps must be taken to follow up initial
solicitations to determine, with certainty, if the DBEs are interested.
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Selecting portions of the work to be performed by DBEs in order to
increase the likelihood that the DBE goals will be achieved. This includes,
where appropriate, breaking out contract work items into economically
feasible units to facilitate DBE participation, even when the Contractor
might otherwise prefer to perform the work items with its own forces.

Providing interested DBEs with adequate inform ion about the plans,
specifications, and requirements of the contract in a timely manner to
assist them in responding to a solicitation.

Negotiating in good faith with interested DBEs to make a portion of the
work available to DBE subcontractors and suppliers and select those
portions of the work or material needs consistent with the available DBE
subcontractors and suppliers, so as to facilitate DBE participation.
Evidence of such negotiations includes the names, addresses, and
telephone numbers of DBEs that were considered; a description of the
information provided regarding the plans and specifications for the work
selected for subcontracting; and evidence as to why additional agreements
could not be reached for DBEs to perform the work.

A Bidder using good business judgment would consider a number of
factors in negotiating with subcontractors, including DBE subcontractors,
and would take a firm price and capabilities as well as contract goals into
consideration. However, the fact that there may be some additional cost
involved in finding and using DBEs is not in itself sufficient reason for a
bidders failure to meet the Contract DBE goal as long as such cost are
reasonable, Also, the ability or desire of the Contractor to perform the
work of the Contract with its own organization does not relieve the Bidder
of the responsibility to make good faith effort. Contractors are not,
however, required to accept higher quotes from DBEs if the price
difference is excessive or unreasonable.

Not rejecting DBES as being unqualified without sound reasons based on a
thorough investigation of their capabilities. The Contractor’s standing
within its industry, membership in specific groups, organizations, or
associations and political or social affiliations (for example union vs. non-
union employee status) are not legitimate cause for the rejection or non-
solicitation of bids and the Contractors efforts to meet the project goal.

Making efforts to assist interested DBEs in obtaining bonding, lines of
credit, or insurance as required by the recipient or Contractor,

Making efforts to assist interested DBEs in obtaining necessary
equipment, supplies, materials, or related assistance or services.

Effectively using the services of available minority/women community
organizations; minority/women Contractors' groups; local, state, and
Federal minority/women business assistance offices; and other
organizations as allowed on a case-by-case basis to provide assistance in
the recruitment and placement of DBEs.
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» Ifthe Program Manager of the OCR determines that the Contractor has
failed to meet the good faith effort requirements, the Contractor will be
given an opportunity for reconsideration by the Director of the OCR.

- Should the bidder to whom the contract is conditional awarded refuse,
neglect or fail to meet the DBE goal or comply with good faith effort
requirements, the proposal guaranty filed with the bid shall become the
property of the state, not as a penalty, but as liquidated damages to the
Department,

The preceding information shall be submitted directly to the Office of Civil
Rights, Texas Department of Transportation, 125 E. 11th Street, Austin, Texas
78701-2483.

The Contractor shall not terminate for convenience a DBE subcontractor
named in the commitment submitted under Section 1.A.3.a, of this Special
Provision. Prior to terminating or removing a DBE subcontractor named in the
commitment, the Contractor must have a written consent of the Department.

g. The Contractor shall also make a good faith effort to replace a DBE

subcontractor that is unable to perform successfully with another DBE, to the
extent needed to meet the contract goal. The Contractor shall submit a
completed Form 4901 “DBE Commitment Agreement”, From SMS 4901-T
“DBE Trucking Commitment Agreement”, or Form SMS.4901-MS “DBE
Material & Supplier Commitment Agreement” for the substitute DBE firm(s).
Any substitution of DBEs shall be subject to approval by the Department.
Prior to approving the substitution, the Department will request a statement
from the DBE concerning it being replaced.

. The Contractor shall designate a DBE liaison officer who will administer the
Contractor’s DBE program and who will be responsible for maintenance of
records of efforts and contacts made to subcontract with DBESs.

Contractors are encouraged to investigate the services offered by banks owned
and controlled by disadvantaged individuals and to make use of these banks
where feasible.

Eligibility of DBEs.

a. The member entities of the TUCP certify the eligibility of DBEs and DBE
joint ventures to perform DBE subcontract work on DOT financially assisted
contracts.

- The Department maintains the Texas Unified Certification Program DBE
Directory containing the names of firms that have been certified to be cligible
to participate as DBE’s on DOT financially assisted contracts. This Directory
is available from the Department’s OCR. An update of the Directory can be -
found on the Internet at http://www.dot.state tx.us/business/tucp/default.htm,
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C.

Only DBE firms certified at the time commitments are submitted are eligible
to be used in the information furnished by the Contractor as required under
Section 1.A.3.a. and 3.g. above. For purposes of the DBE goal on this project,
DBEs will only be allowed to perform work in the categories of work for
which they are certified.

Only DBE firms certified at the time of execution of a
contract/subcontract/purchase order, are eligible for DBE goal participation.

Determination of DBE Participation. When a DBE participates in a contract,
only the values of the work actually performed by the DBE, as referenced below,
shall be counted by the prime contractor toward DBE goals:

A,

The total amount paid to the DBE for work performed with his/her own forces
is counted toward the DBE goal. When a DBE subcontracts part of the work
of its contract to another firm, the value of the subcontracted work may be
counted toward DBE goals only if the subcontractor is itself a DBE. Work
that a DBE subcontracts to a non-DBE firm does not count toward DBE goals.

A Contractor may count toward its DBE goal a portion of the total value of
the contract amount paid to a DBE joint venture equal to the distinct, clearly
defined portion of the work of the contract performed by the DBE.

(1) A Contractor may count toward its DBE goal only expenditures to DBEs
that perform a commercially useful function (CUF) in the work of a
contract or purchase order. A DBE is considered to perform a CUF
when it is responsible for execution of the work of the contract and is
carrying out its responsibilities by actually performing, managing, and
supervising the work involved. To perform a CUF, the DBE must also
be responsible, with respect to'materials and supplies used on the
contract, for negotiating price, determining quality and quantity,
ordering the material, and installing (where applicable) and paying for
the material itsclf.

In accordance with 49 CFR Part 26, Appendix A, guidance concerning
Good Faith Efforts, contractors may make efforts to assist interested
DBEs in obtaining necessary equipment, supplies, materials, or related
assistance or services. Contractors may not however, negotiate the price
of materials or supplies used on the contract by the DBE, nor may they
determine quality and quantity, order the materials themselves, nor
install the materials (where applicable), or pay for the material
themselves. Contractors however, may share the quotations they receive
{rom the material supplier with the DBE firm, so that the DBE firm may
negotiate a reasonable price with the material supplier.

In all cases, prime or other non-DBE subcontractor assistance will
not be credited toward the BE goal.
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A DBE does not perform a CUF if its role is limited to that of an extra
participant in a transaction, contract, or project through which funds are
passed in order to obtain the appearance of DBE participation.

Consistent with industry practices and the DOT/Department’s DBE
program, a DBE subcontractor may enter into second-tier subcontracts,
amounting up to 70% of their contract. Work subcontracted to a non-
DBE does not count towards DBE goals. 1f a DBE does not perform or
exercise responsibility for at least 30% of the total cost of its contract
with its own work force, or the DBE subcontracts a greater portion of
the work of a contract than would be expected on the basis of normal
industry practice for the type of work involved, it will be presumed that
the DBE is not performing a CUF

A DBE trucking firm (including an owner operator who is certified as a
DBE is considered to be performing a CUF when the DBE is responsible
for the management and supervision of the entire trucking operation on a
particular contract and the DBE itself owns and operates at least 1 fully
licensed, insured, and operational truck used on the contract.

(a) The Contractor receives credit for the total value of the
transportation services the DBE provides on a contract using trucks
it owns, insures, and operates using drivers it employs.

(b) The DBE may lease trucks from another DBE firm, including an
owner operator who is certified as a DBE. The DBE who leases
trucks from another DBE receives credit for the total value of the
transportation services the lessee DBE provides on the Contract.

(¢) The DBE may also lease trucks from a non-DBE firm, including
from an owner-operator. The DBE who leases trucks from a non-
DBE is entitled to credit for the total value of transportation
services provided by non-DBE lessees not to exceed the value of
transportation services provided by the DBE-owned trucks on the
contract. Additional participation by non-DBE lessees receive
credit only for the fee or commission it receives as result of the
lease arrangement

(d) A lease must indicate that the DBE has exclusive use of and
control over the trucks giving the DBE absolute priority for use of
the leased trucks. Leased trucks must display the name and
identification number of the DBE.

When a DBE is presumed not to be performing a CUF the DBE may
present evidence to rebut this presumption.

Project materials or supplies acquired from an affiliate of the prime
contractor can not directly or indirectly (2™ or lower tier subcontractor)
be used for DBE goal credit.
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¢. A Contractor may count toward its DBE goals expenditures for materials and
supplies obtained from a DBE manufacturer, provided that the DBE assumes
the actual and contractual responsibility for the materials and supplies. Count
expenditures with DBEs for materials or supplies toward DBE goals as
provided in the following:

(1

2)

)

If the materials or supplies are obtained from a DBE manufacturer, count
100% of the cost of the materials or supplies toward DBE goals.
(Definition of a DBE manufacturer found at 1A.c.(1) of this provision.)

For purposes of this Section (1.A.c.(1)), a manufacturer is a firm that
operates or maintains a factory or establishment that produces, on the
premises, the materials, supplies, articles, or equipment required under the
contract and of the general character described by the specifications.

If the materials or supplies are purchased from a DBE regular dealer,
count 60% of the cost of the materials or supplies toward DBE goals.

For purposes of this Section (1.A.5.¢.(2)), a regular dealer is a firm that
owns, operates, or maintains a store, warehouse, or other establishment in
which the materials, supplies, articles or equipment of the general
character described by the specifications and required under the contract
are bought, kept in stock, and regularly sold or leased to the public in the
usual course of business:

(A) To be a regular dealer, the firm must be an established, regular
business that engages, as its principal business and under its own
name, in the purchase and sale or lease of the products in question.

(B) A person may be a regular dealer in such bulk items as petroleum
products, steel, cement, gravel, stone or asphalt without owning,
operating, or maintaining a place of business as provided in the first
paragraph under Section 1.A.5.¢.(2), if the person both owns and
operates distribution equipment for the products. Any supplementing
of regular dealers’ own distribution equipment shall be by a long-term
lease agreement and not on an ad hoc or contract-by-contract basis.

(C) Packagers, brokers, manufacturers’ representatives, or other persons
who arrange or expedite transactions are not regular dealers within the
meaning of Section 1.A.5.¢c.(2).

With respect to materials or supplies purchased from DBE which is
neither a manufacturer nor a regular dealer, count the entire amount of
fees or commissions charged for assistance in the procurement of the
materials and supplies, or fees or transportation charges for the delivery of
materials or supplies required on a job site, toward DBE goals, provided
you determine the fees to be reasonable and not excessive as compared
with fees customarily allowed for similar services. Do not count any
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portion of the cost of the materials and supplies themselves toward DBE
goals.

(4) Count the entire amount of fees or commissions charged by a DBE firm
for providing a bona fide service, such as professional, technical,
consultant or managerial services, or for providing bonds or insurance
specifically required for the performance of a DOT-assisted contract,
toward DBE goals, provided you determine the fee to be reasonable and
not excessive as compared with fees customarily allowed for similar
services.

d. Ifthe Contractor chooses to assist a DBE firm, other than a manufacturing
material supplier or regular dealer, and the DBE firm accepts the assistance,
the Contractor may act solely as a guarantor by use of a two-party check for
payment of materials to be used on the project by the DBE. The material
supplier must invoice the DBE who will present the invoice to the Contractor.
The Contractor may issuc a joint check to the DBE and the material supplier
and the DBE firm must issue the remittance to the material supplier. No funds
shall go directly from the Contractor to the material supplier. The DBE firm
may accept or reject this joint checking arrangement.

The Contractor must obtain approval from the Department prior to
implementing the use of joint check arrangements with the DBE. Submit to
the Department, Joint Check Approval Form 2178 for requesting approval.
Provide copies of cancelled joint checks upon request. No DBE goal credit
will be allowed for the cost of DBE materials that are paid by the Contractor
directly to the material supplier. ‘

e. No DBE goal credit will be allowed for supplies and equipment the DBE
subcontractor leases from the contractor or its affiliates.

f. No DBE goal credit will be allowed for the period of time determined by the
Department that the DBE was not performing a CUF. The deniai period of
time may occur before or afier a determination has been made by the
department. In case of the denial of credit for non-performance of a CUF of a
DBE, the Contractor will be required to provide a substitute DBE to meet the
contract goal or provide an adequate good faith effort when applicable.

6. Records and Reports.

a. The Contractor shall submit monthly reports, after work begins, on DBE
payments to meet the DBE goal and for DBE or HUB race-neutral
participation. Report payments made to non-DBE HUBs. The monthly report
is to be sent to the Area Engineer. These reports will be due within 15 days
after the end of a calendar month. These reports will be required until all DBE
subcontracting or material supply activity is completed. Form SMS.4903,
“DBE Progress Report,” is to be used for monthly reporting. Form.
SMS.4904, “DBE Final Report,” is to'be used as a final summary of DBE
payments submitted upon completion of the project. The original final report
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b. DBE subcontractors and/or material suppliers should be identified on the
monthly report by Vendor Number, name, and the amount of actual payment
made to each during the monthly period. Negative reports are required when
no activity has occurred in a monthly period.

¢. All such records must be retained for a period of 3 years following completion
of the contract work, and shall be available at reasonable times and places for
inspection by authorized representatives of the Department or the DOT.
Provide copies of subcontracts or agreements and other documentation upon
request.

d. Prior to receiving final payment, the Contractor shall submit Form SMS.4904,
“DBE Final Report”. [f the DBE goal requirement is not met, documentation
supporting Good Faith Efforts, as outlined in Section 1.A.3.c of this Special
Provision, must be submitted with the “DBE Final Report.”

e. Provide a certification of prompt payment, the Prompt Payment Certification
Form 2177, to certify that all subcontractors and suppliers were paid from the
previous months payments and retainage was released for those whose work is
complete. Submit the completed form each month and the month following
the month when final acceptance occurred at the end of the project.

Compliance of Contractor. To ensure that DBE requirements of this DOT
assisted contract are complied with, the Department will monitor the Contractor’s
efforts to involve DBEs during the performance of this contract. This will be
accomplished by a review of monthly reports submitted to the Area Engineer by
the Contractor indicating his progress in achieving the DBE contract goal, and by
compliance reviews conducted on the project site by the Department.

The Contractor shall receive credit toward the DBE goal based on actual
payments to the DBE subcontractor. The Contractor shall notify the Area
Engineer if he/she withholds or reduces payment to any DBE subcontractor. The
Contractor shall submit an affidavit detailing the DBE subcontract payments prior
to receiving final payment for the contract.

Contractors’ requests for substitutions of DBE subcontractors shall be
accompanied by a detailed explanation which should substantiate the need for a
substitution. The Contractor may not be allowed to count work on those items
being substituted toward the DBE goal prior to approval of the substitution from
the Department.
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The prime Contractor is prohibited from providing work crews and equipment to
DBEs. DBE Geal credit for the DBE subcontractors leasing of equipment or
purchasing of supplies from the prime contractor or its affiliates is not allowed.

When a DBE subcontractor named in the commitment un r Section 1.A.3.a. of
this Special Provision, is terminated or fails to complete its work on the contract
for any reason, the prime contractor is required to make good faith efforts to find
another DBE subcontractor to substitute for the original DBE. These good faith
efforts shall be directed at finding another DBE to perform at least the same
amount of work under the contract as the DBE that was terminated, to the extent
needed to meet the contract goal.

A Contractor’s failure to comply with the requirements of this Special Provision
shall constitute a material breach of this contract. In such a case, the Department
reserves the right to terminate the contract; to deduct the amount of DBE goal not
accomplished by DBEs from the money due or to become due the Contractor, or
to secure a refund, not as a penalty but as liquidated damages to the Department
or such other remedy or remedies as the Department deems appropriate.

Forward Form 2371, “DBE Trucking Credit Worksheet,” completed by the DBE
trucker every month DBE credit is used.

B. Article B. Race-Neutral Disadvantaged Business Enterprise Participation. It is the
policy of the DOT that Disadvantaged Business Enterprises (DBE) as defined in 49
CFR Part 26 Subpart A, be given the opportunity to compete fairly for contracts and
subcontracts financed in whole or in part with Federal funds and that a maximum
feasible portion of the Department's overall DBE goal be met using race-neutral means.
Consequently, if there is no DBE goal, the DBE requirements of 49 CFR Part 26, apply
to this contract as follows:

The Contractor will offer DBEs as defined in 49 CFR Part 26, Subpart A, the
opportunity to compete fairly for contracts and subcontractors financed in whole or in
part with Federal funds, Race-Neutral DBE and non-DBE HUB participation on
projects with no DBE goal shall be reported on Form SMS.4903, “DBE or HUB
Progress Report™ and submitted to the Area Engineer each month and at project
completion. Payments to DBEs reported on Form SMS.4903 are subject to the
requirements of Section 1.A.5, “Determination of DBE Participation.”

The Contractor, subrecipient or subcontractor shall not discriminate on the basis of
race, color, national origin, or sex in the performance of this contract. The Contractor
shall carry out applicable requirements of 49 CFR Part 26 in the award and
administration of DOT-assisted contracts. Failure by the contractor to carry out these
requirements is a material breach of this contract, which may result in the termination
of this contract or such other remedy as the recipient deems appropriate.

I1-11 000--1966
06-10



2004 Specifications

SPECIAL PROVISION
003—020
Award and Execution of Contract

For this project, Item 003, “Award and Execution of Contract,” of the Standard Specifications, is
hereby amended with respect to the clauses cited below, and no other clauses or requirements of
this Itemn are waived or changed hereby.

Article 3.4, Execution of Contract, Section B, Bonds is supplemented by the following:

Provide a retainage bond in the amount of 10% of the total amount paid on the contract. The
retainage bond is to be used as a guaranty for the protection of any claimants and the Departrnent
for overpayments, liquidated damages, and other deductions or damages owed by the Contractor
in connection with the Contract.

1-1 003—--020
02-06



ATTACHMENT 3


AMcginne
Highlight





ATTACHMENT 4


AMcginne
Highlight


ATTACHMENT 4

2004 Specifications

SPECIAL PROVISION
009007
Measurement and Payment

For this project, Item 009, “Measurement and Payment,” of the Standard Specifications, is
hereby amended with respect to the clauses cited below, and no other clauses or requirements of
this Itemn are waived or changed hereby.

Article 9.6. Progress Payments, Section A, Retainage is voided and replaced by the following:
A. Retainage. Retainage will not be withheld on this project.

Article 9.6. Progress Payments, Section B, Payment Provisions for Subcontractors is voided
and replaced by the following:

B. Payment Provisions for Subcontractors. For the purposes of this Article only, the term
subcontractor includes suppliers and the term work includes materials provided by suppliers at a
location approved by the department. Pay the subcontractors for work performed within 10 days
after receiving payment for the work performed by the subcontractor. Also, pay any retainage on
a subcontractor’s work within 10 days after satisfactory completion of all of the subcontractor’s
work. Completed subcontractor work includes vegetative establishment, test, maintenance,
performance, and other similar periods that are the responsibility of the subcontractor,

For the purpose of this Section, satisfactory completion is accomplished when:

o the subcontractor has fulfilled the Contract requirements of both the Department and the
subcontract for the subcontracted work, including the submittal of all information required
by the specifications and the Department; and

e the work done by the subcontractor has been inspected and approved by the Department and
the final quantities of the subcontractor’s work have been determined and agreed upon.

The inspection and approval of a subcontractor’s work does not eliminate the Contractor’s
responsibilities for all the work as defined in Article 7.14, “Contractor’s Responsibility for
Work.”

The Department may pursue actions against the Contractor, including withholding of estimates
and suspending the work, for noncompliance with the subcontract requirements of this Section
upon receipt of written notice with sufficient details showing the subcontractor has complied
with contractual obligations as described in this Article,

These requirements apply to all tiers of subcontractors. Incorporate the provisions of this Article
into ail subcontract or material purchase agreements.
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A & A CONSTRUCTION COMPANY
P.O. BOX 202212

ARLINGTON, TX 760080000
Phone: 817-267-2757

Types of Work Performed:

District(s):

*Certified by: NCTRCA
Region of; NCTRCA
Email: irene@aaconstructionco.com
Fax: B17-267-2887

Highway, Street, and Bridge Construction(237310)
Other Construction Malerial Merchant Wholesalers(423390}
Site Preparation Contractors(238910}

STATEWIDE DISTRICTS

A & A OFFICE PRODUCTS
P.O. BOX 20292
HOUSTON, TX 772250202
Phone: 713-664-484%
Types of Work Performed:
District{s):

“Certified by: HOUSTCN
Region oft HOUSTON
Email: antoniochua@pdq.net
Fax: 713-554-4173
Furniture Stores{442110)
STATEWIDE DISTRICTS

A & B COLLEGE EXPOSURE
PROGRAM

P.O.BOX 260952

CORPUS CHRIST!, TX 784260000
Phone: 361-387-1702

Types of Work Performed:
District(s):

*Certified by: CCRTA

Region of; CCRTA
Email: r21650@aol.com
Fax: 361-767-6830
Educational Support Services(611710)
STATEWIDE DISTRICTS

A 8 B DELIVERY SERVICES
5429 CHERRY GLEN LANE
DALLAS, TX 752320000
FPhone: 214-371-1756 .
Types of Work Performed:
District(s):

“Certified by: NCTRCA
Region of: NCTRCA
Email:
Fax: 214-375-8938
General Freight Trucking, Local(48411C)
STATEWIDE DISTRICTS

A g B ENVIROMENTAL SERVICES,
INC.

10100 EAST FREEWAY, SUITE 100
HOUSTON, TX 77028

Phone: 713-453-6060

Types of Work Performed:
District(s}):

“Certified by: HOUSTCGN

Region of: HOUSTON
Email: kittu2@hal-pc.org
Fax: 713-453-6091
Testing Laboratories(541380)
STATEWIDE DISTRICTS

A & D INSPECTIONS
P.O. BOX 11106
HCUSTON, TX 77203

“Certified by: HOUSTON
Regicon of: HOUSTON
Email: leep_scuth@yahoo.com

http://www dot.state.tx.us/insdtdot/argchart/cmd/cserve/tucp/tucp_a.htm . 6/16/2006
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Executive Summary

The Texas Department of Transportation (“TxDOT”) submits this report on our
Disadvantaged Business Enterprise (“DBE”} goal and the methods used to calculate them to
the United States Department of Transportation (“DOT”) Federal Highway Administration
(FHWA) for review in accordance with 49 Code of Federal Regulations (“CFR”) Section
§26.45, as amended by Docket No. OST-2010-0021.

This report on the DBE Goal and Methodology covers the period FY 2014 -2016 and justifies
a FY 2014-2016 overall DBE goal of 11.7%. TxDOT plans to satisfy this overall goal by a
6.4% component using race-neutral means and a 5.3% component using race-conscious
means. TXDOT proposes the adoption of these goals.

TxDOT’s goal methods consist of two steps:

e Establish the base figure for the relative availability of DBEs.
» Make adjustments to the base figure on the basis of available evidence.

TxDOT used the 2009 Texas Disparity Study to determine the relative availability of DBEs to
establish the base figure. Then, TXDOT made adjustments to the base figure according to
evaluation of available data derived from Census self-employment data, TxDOT past
participation, comments received from public consultation, and the results of a DBE online
survey. Finally, TXDOT analyzed the past participation data to determine both the race-
neutral and race-conscious components of the proposed overall DBE goal. The DBE goal and
description of the methodology is to be submitted to the U.S. Department of Transportation’s
Federal Highway Administration (FHWA) no later than August 1, 2013.

TxDOT will monitor DBE participation for federal-aid highway design and construction
projects throughout the FY 2014-2016 period and will make annual evaluations to
determine whether market conditions warrant adjustments to the overall DBE goal. Also,
TxDOT will monitor race-conscious and race-neutral achievements toward the DBE goal and
will make necessary adjustments as needed on the basis of DBE program guidelines.

As required by FHWA, through a Memorandum of Understanding (MOU), subrecipients of
TxDOT's highway design and construction federal pass-through funds are required to adopt
TxDOT's federally approved DBE Program. As part of this requirement, subrecipients adopt
TxDOT’s methods to establish the DBE Goal and are required to report DBE awards,
commitments, and payments.
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Methods

The methods to be used in calculating an overall DBE goal are detailed in 49 CFR §26.45.
The section establishes August 1 as the deadline for submitting to FHWA the proposed
overall DBE goal. (See §26.45(f)(1)).

TxDOT’'s methods include the following items:

» Adescription of the methods used to establish the goal

* The base figure and evidence used for its calculation

e Asummary and rationale for available evidence used to make adjustments to the hase
figure

* Projections for the portions of the goal to be met through race-neutral and race-
conscious means. See §26.45(f)(3).

Consistent with § 26.45 (c)3), TxDOT has used data from the most recent State of Texas
Disparity Study (2009) from the Texas Comptroller's Office to obtain the base figure.l
Specifically, that HUB disparity study provides detailed tables, figures, and methods used in
calculating aspirational goals.?2 These aspirational goals considered both the relative
availability of ready, willing, and able DBE firms as well as past utilization on federally
funded State of Texas contracts and TxDOT-only contracts. Then, additional data specific to
TxDOT past utilization within the Disparity Study (2009) was used to modify these
aspirational goals.

Next, TxDOT assessed the appropriateness of several sources of the most readily available
data that could be used in adjusting the base figure. TxDOT determined that the following
three sources of information should be considered:

* Updated DBE participation figures on TxDOT federally funded contracts
* Acombination of Census economic and employment data and population projections
¢ Public participation survey results obtained through TxDOT's public consultation effort.

Consistent with §26.45 (d)(1)(ii), TxDOT assessed evidence from disparity studies conducted
within our jurisdiction that have not already been accounted for in the base figure.
Specifically, the City of Houston published a disparity study in 20122 and the City of Austin
published a disparity study in 2008. TxDOT determined that the City of Houston disparity
study, although recent, does not adequately reflect the same target construction firms.

' § 26.45 (c)(3) Use data from a disparity study. Use a percentage figure derived from data in a valid, applicable
disparity study.

* State of Texas Office of the Comptroller. “A Historically Underutilized Business (HUB) Disparity Study of State
Contracting 2009 Final Report”

* NERA Economic Consulting. “The State of Minority- and Women-Owned Business Enterprise in Construction:
Evidence from Houston Prepared for the City of Houston.” April 18, 2012; available at:
http://www.houstontx.gov/obo/disparitystudyfinalreport.pdf,
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TxDOT then determined that it is also appropriate to consider Adjusted Base Figure #3 as
part of the calculation of a final recommended annual goal. '

Final Adjusted Goal

All available evidence is taken into consideration to determine the adjustments to the base
figure. An initial adjustment was applied to the base figure to account for the increasing
availability of ready, willing, and able DBEs on the basis of Census self-employment data by
procurement category and ethnicity-gender. Next, the initial base figure was combined with
past participation to calculate the mean of these two figures producing a second potential
adjustment. Finally public consultation survey data results revealing lingering effects of past
discrimination was accounted for by adding a final increase to the base figure resulting in a
third potential adjustment. Giving equal weight to each of these three adjusted figures,
TxDOT determined that the final adjusted goal, and proposed DBE annual goal, should be
the mean of the adjusted goals produced in Formula 9, Formula 11, and Formula 12.
Therefore, the base figure was adjusted with consideration given to all available evidence to
reveal the recommended adjusted goal (see Formula 13). The recommended DBE Goal for
FY 2014-2016 is 11.7%.

Formula 13: Final Adjusted Goal Calculation

Final Adjusted Base Figure = (Adjusted Base Figure #1 + Adjusted Base Figure #2 +
Adjusted Base Figure #3)/3

=[(12.39% +11.45% +11.35%) /3]
=[(35.19%) /3]
=11.73%

Final Adjusted Base Figure & Proposed DBE Goal
11.7%

Race-Neutral and Race Conscious Participation

The goal methods are used to calculate the DBE goal and a determination of how TxDOT
plans to meet the goals through race-neutral and race-conscious measures (see
§26.45(f)(3) and §26.51(c)). TxDOT plans to meet the “maximum feasible portion of [the]
overall goal by using race-neutral means. (see §26.51(a)).”

TxDOT examined the race-neutral attainment for the past six complete years

(see Table 9) to determine the maximum race-neutral participation. On average, TxDOT
achieved 6.6% (see Formula 14) of the goal through race-neutral means. The calculation for

2014-2016 Annual DBE Goal (FHWA) August 2013
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Attachment F. Public Comment Notifications

The following list names general circulation and minority-focused media that are

contacted to post a public notice for the examination of the DBE Goal Methodology:

Texas Register

Abilene Reporter News
Austin American Statesman
Amarillo Globe News
Beaumont Enterprise
Brownwood Bulletin
Corpus Christi Caller Times
Childress Index

Dallas Morning News

E!l Paso Times

Fort Worth Star Telegram
Houston Chronicle

Laredo Morning News
Longview News Journal
Lubbock Avalanche Journal
McAllen Monitor

San Antonio Express News
African American News & Issues
La Prensa

2014-2016 Annual DBE Goal (FHWA) August 2013

b3






Texas Department of Transportation; Office of Civil Rights<br>

Three Year Annual DBE Goal Setting Survey

1. What kind of entity do you represent? (Choose One)
O Individual

O Business: Prime Contractor

O Business: Small Business

O Business: DBE

O Business: Other Minority - or Woman-Owned Business

O Minerity or Women's Contractor Group

O General Contractor Group

O Community Organization

O Other Officials or Organizations

2. In what area is your entity located? (Choose One)

O North Texas

O East Texas

O South Texas
O Wesl Texas

O Texas (Statewide}

O Qut-of-State

3, Which industry field does your entity represent? (Choose all that apply)

D Highway Construction

D Professional Services (Highway)
D Professional Services {Other)
D Aviation (Construction)

D Aviation (Design)

D Public Transportation

D Building Construction

D Commodity Goods and Services
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Texas Department of Transportation; Office of Civil Rights<br>

4. Would you be willing to participate in future surveys?
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Texas Department of Transportation; Office of Civil Rights<br>

5. What is the best way to contact you?

O Public Notice

O Other (Please specify)

Please enter the information for the method of contact you chose:
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Texas Department of Transportation; Office of Civil Rights<br>

6. Are you DBE certified?

7. Are you a disadvantaged business enterprise?

O ves
oL

8. Contact Information (Please provide complete contact information.)

Name/Company | ]
Address , ’
E-mail f ]
Phone | ]
Fax | ]
Other | |
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Texas Department of Transportation; Office of Civil Rights<br>

12. There is little interest in highway construction/design, aviation construction/design or
public transit work. (Choose One)

O Strongly Disagree

O Not Familiar / Not Applicable
Comments:

13. There are firms that qualify for DBE certification, but are not getting certified? (Choose
- One)

O Strongly Agree
O Agree

O Disagree

O Strongly Disagree

O Not Familiar / Not Applicable

Comments:;

| | |

14, There is no reason to become DBE certified because the opportunities for DBE are so
rare. (Choose One)

O Strongly Disagree

O Not Familiar / Not Applicable
Comments:

15. Please provide any additional comments you might have concerning the availability of
disadvantaged and non-disadvantaged businesses:

e
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Texas Department of Transportation; Office of Civil Rights<br>

Information concerning the effects of discrimination on opportunities for D

16. What, if any, are the lingering effects that indicate that past or current discrimination
still exists? (Choose all that apply.)

I:I Inaccurate assumptions regarding DBE capabilities;

l:’ Separate or more onerous standards applied to DBEs as opposed fo others;

I:I Diverting DBE's to training or mentoring programs rather than awarding contracts;

I:I Preferential treatment in awarding contracts;

l:’ Resources (like bonding) not available:

l:l Unfair contracting/bidding requirements;

l:’ Dispartiy of contract awards amounts;

l:’ Different hiring/firing practices for minority or women owned businesses;

I:I Fewer training or mentoring opportunities;

l:’ There are no effects of discrimination

Comments.
I )
17. There is still preferential treatment concerning contracting/sub-contracting. (Choose
One)

O Strongly Agree

O Strongly Disagree

O Not Familiar / Not Applicable

Comments:

L
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Texas Department of Transportation; Office of Civil Rights<br>

18. The following are possible barriers that limit opportunities to do business with TxDOT:
(Choose all that apply.}

D Not sure how to begin the pracess of woarking with TxDOT,

D Other wark commitments prevent firms from working with TxDOT;
D Infermation on epportunities is not readily available;

D TxDOT projects require foo much paperwork;

D TxDOT projects require too many resources;

D Firms cannot make appropriate industry contacts;

D Mot enough staff or business resources;

D Firms cannot attain adequate insurance,

D Firms cannot attain adequate bonding;

[:l There are no barriers that prevent firms from working with TxDOT;

D Not familiarfapplicable,

Comments:

l |

19. Please provide any additional comments you might have conceming the efforts of
discrimination on opportunities for DBE's.

~
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Texas Department of Transportation; Office of Civil Rights<br>

O Not Familiar/Applicable
Comments;

21. What is your position on TxDOT's efforts to reach out to and certify DBEs? (Choose
One)

O Not Familiar/Applicable

Comments:
| |

22. What is your position on the appropriateness of TxDOT DBE goals on contracts?
(Choose One)

O Not Familiar/Applicable

Comments:
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Texas Department of Transportation; Office of Civil Rights<br>

23. What is your position on TxDOT efforts to provide firms with training on becoming
more effective contractors? (Choose One)

O Not Famillar/Applicabie
Comments:

L |

24. What is your position on TxDOT's efforts to monitor and assist DBE firms on existing
contracts? (Choose One)

O Not Familiar/Applicable

Comments:

| ]

25. What is your position on TxDOT's efforts to partner with other organizations? (Choose
One)

O Not Familiar/Applicable

Commants:
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Texas Department of Transportation; Office of Civil Rights<br>

26. Please provide any additional comments you might have concerning TxDOT efforts to
establish a level playing field for the participation of DBE's.

-
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STATE OF TE AS
MEMORANDUM OF AGREEMENT

UNIFIED CERTIFICATION PROGRAM

This Memorandum of Agreement (MOA) establishes a Disadvantaged
Business Enterprise (DBE) Unified Certification Program (UCP) in the State
of Texas in accordance with Title 49 Parts 26 and 23 of the Code of Federal
Regulations (49 CFR Parts 26 and 23). The TUCP Certifying Partners are
the Texas Department of Transportation (TxDOT), City of Houston, City of
Austin, Corpus Christi Regional Transportation Authority (CCRTA), North
Central Texas Regional Certification Agency (NCTRCA), and South Central
Texas Regional Certification Agency (SCTRCA). Each Certifying Partner in
Texas is required to administer a DBE Certification Program in accordance
with 49 CFR Part 26 and Part 26.81. Each TUCP Certifying Partner agrees
to commit sufficient resources and expertise to carry out the requirements of

49 CFR Part 26.
A. Definitions
1. TUCP Certifying Partner

A State of Texas recipient with a current DBE Program Plan approved
by an appropriate USDOT oversight modal agency. This includes those
entities, North Central Texas Regional Certification Agency and South
Central Texas Regional Certification Agency, who are not recipients,
but were formed as domestic non-profit organizations for the purposes
of performing certifications on behalf of recipients and can issue or
revoke DBE certifications.

2. Non-certifying TUCP Partner

A State of Texas recipient, sub-recipient or grantee with a current DBE
Program Plan approved by an appropriate USDOT oversight modal
agency or via a TxDOT Letter of Agreement an entity that agrees to
utilize the DBEs listed in TUCP Directory for purposes of their program
for certification and or compliance purposes. A Non-Certifying Partner
can neither issue nor revoke DBE certification.

3. Recipient

Any pubtlic entity which receives direct USDOT financial assistance.



4. Sub-recipient

Any public entity receiving USDOT financial assistance through another
recipient.

5. Grantee

Any public entity that has received USDOT assistance.

Organization

The TUCP shail establish an Executive Committee consisting of
representatives from each of the Certifying Partner agencies, who shall
be designated by the signatories to this MOA Agreement. The
Executive committee will also be responsible for resolving any conflicts
between certification actions between its members. The Standard
Operating Procedures of the TUCP Section Ill-Agency Compliance,
outlines the process for dealing with matters regarding the compliance
with certification requirements. Nothing in this agreement should be
construed to contravene the sovereignty of each participant. The
contact person for the TUCP is the Texas Department of
Transportation, DBE/HUB/SBE Section.

A Certifying TUCP Partner may terminate its responsibilities under this
Agreement and become a Non-Certifying TUCP Partner upon a six
month notice to all TUCP Partners.

Purpose
The objectives of the Texas UCP are as follows:

o To follow the certification procedures and standards and the non-
discrimination requirements of 43 CFR Parts 26 and 23.

 To cooperate fully with all oversight, review and monitoring activities
of the United States Department of Transportation (USDOT) and its

operating administrations.
» Directives and guidance on DBE certification matters.

e To make all certification and decertification decisions on behalf of all
TUCP Partners with respect to participation in the U.S. DOT DBE
Program. Certification decisions by the TUCP shall be binding on all

TUCP Certifying Partners.



To provide a single DBE certification that will be honored by all
TUCP Partners.

To maintain a unified DBE directory containing at least the following
information for each firm listed: address, phone number and
approved NAICS codes. The TUCP shall make the directory
available to the public electronically on the Internet as well as in
print. TxDOT shall update the electronic version of the directory by
inciuding additions, deletions and other changes upon notification by
the DBE and/or Certifying Partner.

The TUCP Partners will commit adequate resources and expertise
to carry out this agreement. The partners will continue to
individually bear the costs of training staff, certifying firms and
sharing DBE files, i.e. postage and copying costs. Travel to and
from meetings will be the responsibility of individual partners.

i TUCP PROGR# DESCRIPTION

A.

Partners’ Roles, Responsibilities & Obligations

All TUCP Partners agree to maintain DBE certification application files,
conduct site visits, make certification decisions and handle appeals and
complaints. The Certifying TUCP Partners agree to utilize the USDOT
Uniform Certification Application and Affidavit.

All decisions related to eligibility and certification must comply with
49 CFR Parts 26 and 23.

The TUCP Certifying Partners who are recipients or sub-recipients
of federal funds must have an approved DBE Program. Additionally,
each Certifying Partner must have clearly defined and written
processes and procedures related to the administration of its DBE
Program and certification decisions.

Each TUCP Certifying Partner must adhere to the processes and
procedures as set forth in the Standard Operating Procedures.

If a TUCP certifying partner is no longer able or willing to uphold
procedures outlined in this MOA and in the TUCP SOP, then that
partner shall notify each partner in writing.and submit to TxDOT all
certification files within 30 days to maintain proper certification
coordination.

TUCP certifying partners agree to assist and comply with FHWA in
conducting partner reviews outlined in the TUCP SOP.

-3-



» Any request received by a TUCP Partner by organizations and
entities to become certifying members of the TUCP will be
forwarded to each TUCP Partner for review. The TUCP Certifying
partners will make a recommendation and forward the request to
USDOT for review and a recommendation.

DBE Directory Management:

TxDOT has agreed to manage the TUCP Directory and shall designate
a Database Manager as agreed by signature of this MOA. Upon
approval of a firm for DBE certification by the UCP Certifying Partners,
the originating Certifying Partner shall submit the firm's information for
inclusion in the electronic database directly to the DBE Database
Manager. This information shall include at a minimum:

» Name, Street Address, P.O. Box, City, County, State, Telephone
and Fax Number, E-mail address and Federal Tax ldentification

Number/SSN;

o Name, Sex, Ethnicity, Race and Country of Origin of qualifying DBE
owner(s);

 Type of work performed by the DBE using the North American
Industry Classification System (NAICS) adopted by the SBA on
October 1, 2000, as amended:;

« Original Certification Date;
*» Name of TUCP Certifying Partner;

e Annual Review Date;

The DBE Database Manager shall assume the following
responsibilities:

» Input all data and make any corrections, additions and/or deletions
upon receipt of information from the Certifying TUCP Partners:

e Maintain and keep the electronic DBE database current:

» Make the electronic DBE database available to all TUCP Partners
and other interested parties;

* Maintain the TUCP Website.



C. DBE Directory & Internet Access

The DBE Directory will be located on the TUCP website. In accordance
with 49 CFR Part 26.31 and 23.31(b), the DBE Directory will include the
following minimum information for each firm:

Name, address and telephone number of firm;

Contact person

Types of work performed by the firm with appropriate six (3) digit
NAICS code and description.

The TUCP DBE Directory may contain additional information, including
but not limited to the following:

Geographic Location of the Firm (i.e., county)
Website Address of the Firm

Fax Number & E-Mail Address of the Firm
Annual Review Date

Gender and Ethnicity

Fach TUCP Partner by signature of this agreement agrees to submit
the above information.

Il TUCP PROGRAM COSTS AND FUNDING

The cost of creating and establishing the TUCP website and the electronic
DBE Directory will be the responsibility of the Texas Department of
Transportation. Each TUCP Partner has agreed to coordinate responding to
information request or open records request for certification list or copies of

the data base as appropriate.

A. Training and Resources

The TUCP Partners will conduct ongoing in-service training. The TUCP
Partners will agree to rotate the duties of hosting, planning and
conducting training sessions amongst the TUCP Pariners.



IV CERTIFICATION PROCEDURES AND PROCESS

In addition to the following procedures, the TUCP will follow all certification
procedures and standards of 49 CFR Part 26, and will impiement USDOT
directives and guidance conceming DBE certification matters. A Standard
Operating Procedure (SOP) has been developed and will be utilized by all
Certifying TUCP Partners. The SOP may be modified as needed and
agreed upon by majority consensus of the Certifying TUCP Partners. If
consensus can not be reached, the issue will be forwarded to FHWA —

Texas Division for further guidance.

The TUCP will utilize the USDOT approved Uniform Certification
Application and other related certification documents to facilitate “one-

stop shopping” for applicants.
Geographic & Industry Considerations

The TUCP Certifying Partners have agreed to perform the certification
process for DBE program applicants within the State of Texas by
geographical location and by industry. If a DBE applicant/firm works
only in the highway construction industry, TxDOT agrees to process the
application and/or have certification responsibility for the DBE firm.
Therefore, the certifying TUCP partner to whom application is made will
ascertain the geographical area of the applicant firm and/or its primary
work type or industry, and take the appropriate action to either process
the application or forward the application within three to five business
days to the appropriate TUCP certifying partner. If a firm is an applicant
interested in airport DBE cettification, the TUCP certifying partner
agrees to forward the application to the appropriate TUCP agency
based on geographical location or process within three to five business

days.

City of Austin: Geographical: Bastrop, Caldwell, Hays, Travis and
Williamson

City of Houston: Geographical: Counties of Brazoria, Chambers, Fort
Bend, Galveston, Harris, Liberty, Montgomery, and Waller.

Corpus Christi Regional Transportation Authority: Geographical:
Counties of Aransas, Bee, Goliad, Jim Wells, Kamnes, Kleberg, Live
Oak, Nueces, Refugio, and San Patricio.

North Central Texas Regional Certification Agency: Geographical:
Counties of Coliin, Dallas, Denton, Ellis, Erath, Hood, Jack, Johnson,
Kaufman, Navarro, Palo Pinto, Parker, Rockwall, Somervell, Tarrant,
and Wise. .

South Central Texas Regional Certification Agency: Geographical:
Counties of Atascosa, Bandera, Bexar, Comal, Frio, Guadalupe,
Kendall, Kerr, McMullen, Medina, and Wilson.



Texas Department of Transportation: Geographical: Al other
remaining counties in Texas. All heavy highway construction categories
indicating TxDOT only.

Qu: 7 Assurance (New Certifications)

The SOP. has been created to ensure consistent application of UCP
program requirements among the Certifying TUCP Partners. Uniform
documents have been developed for use by the Certifying TUCP
Partners so that consistent information is obtained and used in
certification determinations. At a minimum, there will be annual training
of certification staff in order to maintain consistency in determinations.

Ar 1 Review Process

By signature of this agreement, DBEs certification updates will be
conducted annually using the TUCP Annual Update “No Change®
Affidavit as required in the SOP and foliowing procedures outlined in 49
CFR Part 26.87. The TUCP Partner has agreed to conduct annual
reviews of certified DBEs, conduct a DBE on-site review every three
years in conjunction with the DBE firm’s submittal of the Annual Update
Affidavit per 49 CFR Part 26.83(h) or every five (5) years for
corporations and partnerships and ten (10} years for sole
proprietorships.

Decertification Proce 1res

The TUCP Partner agrees to process decertifications in compliance to
49 CFR Part 26.87. Provisions exist in the TUCP Standard Operating
Procedure for the Certifying TUCP Partners to accept written
complaints from a third party alleging the ineligibility of a currently
certified firm. The TUCP SOP outlines how those complaints will be

coordinated by the receiving partner.

Appeals Process and Procedures

An appeals procedure has been established as part of the TUCP SOP
for appeals of denial of original certification, and decertification that
provides due process to the affected firm in accordance with 49 CFR

Part 26.

e Denials of Original Certifications and Decertification: The DBE
applicant has the opportunity to appeal to USDOT in accordance
with 49 CFR Part 26.89. Firms that are decertified will have due
process in accordance with 49 CFR Part 26.87.



F. Staff Training

Each TUCP Partner agrees to:

Participate in annual staff training; assist with the development and
coordination of training modules that support the SOP.

Recruit instructors and determine locations for training workshops.
Schedule joint training sessions.
Conduct staff training to assure that all staff are knowledgeable of

certification regulations and procedures as updates and changes
are made to the regulations.

G. Unified DBE Directory
By signature of this MOA the TUCP Partners agrees to:

Develop and complete parameters for Unified DBE Directory.
Compare UCP Certifying Partners databases.

Remove duplicate DBE firms.

Develop common databases however nothing in this agreement
excludes the certifying partners from creating and maintaining

separate databases for other programmatic needs.

Develop procedures for electronic submission of DBE firms for
inclusion in the Unified DBE Directory.

Develop and issue press release on public access to online DBE
Directory (information will be maintained on TXDOT Website).

CHANGES TO THE MOA

This MOA can be amended by approval of the majority of the TUCP
Partners. Changes to this MOA shall require a majority agreement by the
TUCP Certifying Partners. In cases where there is not a majority agreement,
the issue will be forwarded to USDOT for resolution and the partners agree
to execute the decision of USDOT.by signature of this MOA.



VI

SUMMARY

As a result of the requirements set forth in 49 CFR Parts 26 and 23, we the
undersigned, agree to participate in the STATE OF TEXAS’S Unified
Certification Program in accordance with the provisions of this MOA and

agree to abide by its contents

EXECUTED AND DELIVERED by and between the TUCP Partners as of the
effective date of this MOA.
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City Council Item Summary Sheet

X] Work Session
Date: July 20, 2015

[] Agendaltem

Regional Transportation Plan — Mobility 2035 and Mobility 2040
Plans

| Summary of Request/Problem |

At the request of Councilmembers Stephen W. Stanley and Tim Campbell, representatives from
the North Texas Council of Governments (NCTCOG) will brief the City Council on the current
Mobility 2035 Plan and provide an update of the development of the Mobility 2040 Plan as it

relates to the City of Garland’s transportation primary initiatives for IH-635, IH-30 and SH-78 and
secondary any plans to SH-66.

Recommendation/Action Requested and Justification
Council Discussion.

Submitted By: Approved By:

Bryan L. Bradford
City Manager




City Council Item Summary Sheet

X] Work Session
Date: July 20, 2015

[] Agendaltem

Transportation Report

Summary of Request/Problem

Dean International, the City’s transportation consultant, will update Council on the following:

o Transportation Program Updates
01H-635
01H-30
e  Strategic Events Update
e  Advocacy Group Update
e  Transportation Updates
0 TEX-21
o Regional Policy
o Federal Policy
o State Update

Recommendation/Action Requested and Justification

Council discussion.

Submitted By: Approved By:

Bryan L. Bradford
City Manager




City Council Item Summary Sheet

X] Work Session

[] Agendaltem

Date: July 20, 2015

Update: Implementation of Single Stream Recycling Collection

Program

| Summary of Request/Problem

At the request of Councilmembers B.J. Williams and Billy Mack Williams, staff will present an
update regarding the implementation of Single Stream Recycling Collection Program.

Recommendation/Action Requested and Justification

Council discussion

Submitted By:

Lonnie R. Banks
Managing Director
Environmental Waste Services

Approved By:

Bryan L. Bradford
City Manager




UPDATE:

IMPLEMENTATION OF SINGLE
STREAM RECYCLING
COLLECTION PROGRAM

Our Mission GARLAND

We are committed to preserve public trust, deliver quality services, promote economic growth,

ENVIRONMENTAL
protect our community and enhance the quality of life for the good of our city and our future. WASTE SERVICES
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Provides customers with a convenient way to
recycle more materials into one recycling
container

Our Mission GARLAND

We are committed to preserve public trust, deliver quality services, promote economic growth, ENVIRONMENTAL
protect our community and enhance the quality of life for the good of our city and our future. WASTE SERVICES



REASONS FOR PHASED

"“\\""“V APPROACH
NSNS

 Due to limited funding availability a phased
approach is being used to implement the
Single Stream Recycling Collection Program
throughout the City of Garland.

 Requires six (6) phases to fully implement
citywide Single Stream Recycling Collection

Program

GARLAND

Our Mission
ENVIRONMENTAL

We are committed to preserve public trust, deliver quality services, promote economic growth,
protect our community and enhance the quality of life for the good of our city and our future. WASTE SERVICES



IMPLEMENTED PHASES

Phase 1 Summer 2012

Phase 2 Fall 2013

Phase 3 Fall 2014

Our Mission GARLAND

We are committed to preserve public trust, deliver quality services, promote economic growth, ENVIRONMENTAL
protect our community and enhance the quality of life for the good of our city and our future. WASTE SERVICES



Our Mission GARLAND

We are committed to preserve public trust, deliver quality services, promote economic growth, ENVIRONMENTAL
protect our community and enhance the quality of life for the good of our city and our future. WASTE SERVICES




FUTURE IMPLEMENTATION
PHASES

Phase 4 Fall 2015

*Phase 5 Fall 2016

*Phase 6 Fall 2017

*Based on funding availability

Our Mission GARLAND

We are committed to preserve public trust, deliver quality services, promote economic growth, ENVIRONMENTAL

protect our community and enhance the quality of life for the good of our city and our future. WASTE SERVICES



PHASE 4-6

Our Mission GARLAND

We are committed to preserve public trust, deliver quality services, promote economic growth, ENVIRONMENTAL
protect our community and enhance the quality of life for the good of our city and our future. WASTE SERVICES




Our Mission GARLAND

We are committed to preserve public trust, deliver quality services, promote economic growth, ENVIRONMENTAL
protect our community and enhance the quality of life for the good of our city and our future. WASTE SERVICES




City Council Item Summary Sheet

X] Work Session
Date: July 20, 2015

[] Agendaltem

National League of Cities Salt Lake City, UT Meeting
Update

| Summary of Request/Problem |

At the request of Councilmembers Stephen W. Stanley and B.J. Williams, Mayor Athas and
Councilmember Stanley are asked to provide a briefing of the Mid-Summer National League of
Cities meetings held in Salt Lake City.

Recommendation/Action Requested and Justification
Council discussion.

Submitted By: Approved By:

Bryan L. Bradford
City Manager




City Council Item Summary Sheet

X] Work Session
Date: July 20, 2015

[] Agendaltem

Council Approval of Travel Expenses, Airfare to Salt Lake City

| Summary of Request/Problem

At the request of Mayor Douglas Athas, Council will discuss approval of travel expenses, airfare
to Salt Lake City.

Recommendation/Action Requested and Justification

Council discussion.

Submitted By: Approved By:

Bryan L. Bradford
City Manager




City Council Item Summary Sheet

X] Work Session

[] Agendaltem

Boards and Commissions

Date: July 20, 2015

| Summary of Request/Problem

Council is requested to consider appointments to Boards and Commission.

Recommendation/Action Requested and Justification

Council discussion.

Submitted By:

Approved By:

Bryan L. Bradford
City Manager
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To Whom It May Concern:

I highly recommend Erick Zamora for the Garland Youth Council. He is a natural leader and is a very
responsible and hardworking young man.

Erick is one of the most responsible freshman students | have ever encountered. He is a member of the
AVID Family Club and he attends every single event. He enjoys giving his time to volunteer in and out of
school. He is heavily involved with school activities and gives back a great amount to his Garland
community. | have been impressed with the leadership he has demonstrated this year. He represents
his class well at all of his meetings and often makes executive decisions for his class during our AVID
meetings.

Aside from his kind giving heart, Erick is very intelligent. He is a quick thinker and does very well with his
academics. He collaborates with his peers to figure out any class work and he often takes the lead and
participates in class. | know he will be a wonderful asset to the Youth Council.

Thank you,

7 Juots-

Erika Duarte

Espaiiol 4 IB, 4 AP and AVID 3

AVID Family Club, Friends of Rachel, and SNHS
Garland High School

erduarte@garlandisd.net



April 27, 2014

To Whom It May Concern,

| recommend Erick Zamora of Garland High School for Youth Council. He is a 9% grader in the AVID
program and | have known him during the school year while in my class. Erick Is a hard-working,
organized student and he cares about contributing to his class and the organizations at GHS that he is a
member of, He represents our AVID A3 class at AVID Family Council, an organization of leaders from all
grade levels of AVID classrooms at our campus. Erick also participates in our Owlean Warriors group,
which is a co-ed organization that learns martial arts and other skills that develop self-discipline and
confidence in our students. | have seen great progress in this young man during his Freshman Year. He is
respectful, helpful, and consistent in his work habits, attendance, and participation in extra-curricular
activities, which impresses me and shows his desire to improve himself. He is also a member of Garland
Hispanic Youth Organization at GHS, which requires keeping up with additional meetings and activities.
Erick is an outstanding example of what we want our AVID students to be, a student who appreciates
learning, seeks support when needed, and shows initiative to benefit from school and community
involvement. 1 really enjoy him in class, and he attends tutorials and assists me in various ways before
and after school at Garland HS. He would be an excellent candidate for GYC. | know he would make the
rmost of this opportunity to grow from his involvement and use it to excel at our school.

Most Sincerely,
Mrs. Melanie H. Parsons

GHS AVID & Teen Leadership
972-494-8492, mrhensle@garlandisd.net
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April 6, 2015

To Whom It May Concern:

It is my pleasure to recommend Miss Stephanie Hernandez to be a part of your leadership program. She
is a very bright young woman with an enormous amount of potential who works hard and is dedicated
to any task set before her. | believe that your organization and Miss Hernandez will both benefit from
her participation, she would be an asset to your program.

Thank you,

ulie Scott Daun

er, Schrade Middle School



3/31/2015

Garland Youth Council

To Whom It May Concern,

I am pleased to write a letter of recommendation for Stephanie Hernandez. | recommend
Stephanie to your organization for the position of council member.

I have taught Stephanie in English class for this school year. As her teacher, | have had the
opportunity to observe her participation and interaction in class. She is a great student in all
aspects and she accomplishes her tasks in a respectful and timely manner.

She takes the initiative to check with me about her grades and is always respectful to myseif and
her peers. She works diligently during class and is consistently on task. Stephanie is a hard
worker and | have seen her grow into a very organized and courteous student this year.

Stephanie is well equipped to grow from challenges that she is presented with. Her great
patience, ability to learn, and dedication prepare her well for your council. | recommend
Stephanie to be a member of the Garland Youth Council.

Sincerely,

Emily Sumner

English Teacher
Schrade Middle School
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2. How did you hear about the Garland Youth Council?

3. Why do you want to serve on the Garland Youth Council?

4. What are some challenges you feel Garland youth face in our community?

5. What do you see as positives for you living in Garland?
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Katherine Sinclair

Application for GYC

April 2nd 2015

What activities and organizations do you participate in?

I’m currently participating in my church’s youth group and 1 am an acolyte assisting our priest
and others serving during Sunday services. In our youth group, we do various activities
involving the public. We do many fundraisers to help fund our mission trip. This year we are
planning to go to New Orleans to help rebuild houses and minister to others, We also serve food
that our youth group and church members prepare to those who stay at Austin street shelter
approximately once every three months.

I also sing in the Childrens Chorus of Greater Dallas. About five school years ago, I started
singing in the beginning chorus and moved up several times as I got older. Currently, I’'m in
Women's youth chorus, a high school level chorus. We perform several times a year at the
Meycrson Symphony Center among other locations. Just last year, we were presented the
opportunity to sing with the Dallas Symphony Orchestra, It was a very exciting experience.

Three years ago [ slarted volunteering at the Dallas Zoo as a junior zookeeper; now I’'m a
conservation guide. As a conservation guide,! am tasked with working and educating the public
on wildlife and nature conservation. We primarily work in the Lancerte Children's Zoo at the
Discovery House and Nature Exchange. At the Nature Exchange we trade objects found outdoors
for points. We also teach the children about the things you can find in the room such as geodes,
sced pods, sea shells etc. Recently we have been presented the opportunity to learn how to
properly trade in objects and give points. At the Discovery House we also teach the children
about the objects in the room, however we also have live animals to present to the children to
touch during our animal encounters. Occasionally the conservation guides will run a nature based
game that the children can play. Through Discovery House is more or less geared towards the
younger children,we aim to educate all who wish to learn there.

As a lover of story writing and art, I naturally wanted to leam. I started out watching movies and
reading short stories. When 1 was around nine or ten, 1 was allowed to use the computer to write.
I started with a fan-made fiction of my favorite television show. As 1 grew up, my writing skills
became much meore than a script the way it was when I was young. Now I have several books
and short story series I’'m currently writing and someday intend to publish as a writer. The first
time, I took drawing seriously was when I was seven and tried to draw my favorite character
from a movie I had watched. Since then I've had a passion for drawing and have never stopped
no matter how bad it looked. I'm currently doing comics for one of my new novels and am very
excited.



How did you hear about the Garland Youth Council?

Originally, my mother heard about it from one of the recreation center supervisors and told my
sister and me about the program.

Why do you want to serve on the Garland Youth Council?

I would like to better represent the homeschooling community within the youth council and the
community. T want to see that those who are homeschooled are fully included in our local
government’s process. 1 believe by serving on the youth council I can obtain a better
understanding of local government and participate in the community.

What are some challenges you feel Garland youth face in our community?

I would like to see more youth based activities in the downtown area. I also would like to have
teens of all types come together. A movie night at Central Park with the youth council setting it
up and running it would be a good opportunity to introduce other youth council activitics as well
as bringing the community together.

What do you sce as positives for you living in Garland?

Ever since I was little, 1 have been participating in activitics made possible through the teachers
at the recreation center. While I've been living here [ have participated in many different
activities. For example I have been able to learn the basics of playing the piano. Granted I have
far to go, but [ would not have been able to leamn had it not been for the opportunitics presented
by the recreation centers.

Among other things I have done I would say that the martial arts programs, specifically karate, is
one of the most enjoyable things [ have done. I have been participating in the Karate classes for
almost three years, currently 1 am at the brown belt level (directly under black.) As a high
ranking belt, I assist the instructors in teaching the younger students of the class different
techniques. During the adult karate sessions, I have the pleasure of learning new techniques and
katas as well as weapons training. I am especially interested in leaming sai based katas.



DALLAS
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March 26, 2015

To whom it may concern,

This is a letter of recommendation for Katherine Sinclair, who is a youth volunteer at the
Dallas Zoo. Katherine first volunteered for the fall 2011 session as a Junior Zookeeper, a role
she continued through 2013. She then graduated to the Conservation Guide program for the
spring 2014 session, and she is currently a Conservation Guide in our spring 2015 session. To
date, she has volunteered 208 hours

Through our programs, she has worked with a wide variety of animals, including
mammals, birds and reptiles. Youth volunteers learn husbandry techniques, defining
characteristics, and interesting facts for all of the animals in the Lacerte Family Children’s Zoo.
We rely on our youth volunteers to be responsible and independent, which Miriam has
consistently proven to be.

Education is a large part of our programs and her role was to informally educate guests
of all ages about animals and nature. She had no problem interacting with the public and would
take initiative to welcome them into her area. Working with visitors of all ages gave her the
experience necessary to confidently work with peers, staff and visitors

Katherine is a very bright and mature young lady that takes her job seriously, perfarms
her duties with enthusiasm, and aims for quality results. Whatever Katherine aspires to do or
become, | have the utmost confidence that she will obtain her goals.

If we can be of further assistance, please notify us at (469) 554-7332.

Sincerely,
Shannon Linton

Courtney Crawford
Youth Volunteer Coordinators

Dallas Zoo and the Children’s Aquarium at Fair Park
650 50. R.L. Thornton Freeway
Dallas, Texas 75203



6107 Chesley Lane
Dallas, TX 75214

Dear Ms. Dattomo:

t highly recommend Kathy Sinclair for participation in the Garland Youth Council. | have
known Kathy since she was a very young child, and | have been delighted and proud to
watch her grow into a poised, kind and intelligent young woman.

Kathy enjoys volunteering and is very interested in community activities. She has
worked with the Dallas Zoo and the Austin Street Shelter. She is a responsible, hard
worker and keeps her commitments. She also warks well with the public.

| believe Kathy would be a great asset to the council.

With best regards,

Gayla Kading



April 30, 2015

To Whom It May Concern:

My name is Jennifer Miiler. [ am writing this letter in recommendation for Katherine Sinclair to be
considered as a member of the Garland Youth Council.

| serve as assistant youth minister at Holy Trinity Episcopal Church in Garland, TX. Katherine has been a
very active member of our youth group for the past three years. | have had the opporiunity to not only
watch har grow in her Chrislian life and her relationship wilh Christ, but also o grow as a leader among
her pears. | have wilnessed her grow in her confidence as a leader and take on more leadership
responsibilities as they come along. She sels a wonderful example for her pears by her willingness to
step out of her comfort zone and adapt to new situations and challenges.

Kalherine is very dependable. She is well respacled by all of her peers and adult leaders. She is
extremely funny and oulgoing. She makes friends very easily and embraces lhese friendships. She
shows love and respect to everyone she comes in contact with. She loves helping others. She truly has a
servant's heart.

| am thrilled that Katherine wants 1o be a part of the Garland Youth Council as a representative for
Garland youth. | have no doubt that she will be a great asset to this group. Katherine Is very creative and
will bring many new ideas to the table. If you have any questions, please feel free to contact me at the
number below.

Sincerely,

%!:r Miller

214/734-6752
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To Whom It May Concern:

I am writing to recommend Janie Goheen for Garland Youth Council. She would be a great
addition to your council.

Janie is an active member in Dashing Debs and choir. She takes school seriously and works hard
to find a balance between all of her classes and clubs. She is extremely responsible. Janie knows
what she wants in life and does everything to the very best of her abilities, which shows in and
outside of class. She is able to make choices and plans well, such as choosing what clubs and
extracurricular activities she can spend her time on. She is not afraid to talk to crowds about her
ideas in order to persuade them, but is also able to listen to others opinions.

[ feel that Janie would be an excellent member of your organization and I highly recommend her.

Sincerely,
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To Whom It May Concem:

It is my esteemed pleasure to provide a recommendation for Dagim Adehana. | came to know Dagim as a student in
my Debate classes and as a member of the Lakeview Centennial High School Minutemen Spirit team. As a recent
addition to our busy organization Dagim has proven himself to be a worthy candidate by blending seamlessly into the
fold. | befieve he would make a great member for Garland Youth Council and would highly recommend him for
candidacy.

Though Dagim is involved in several extra-curricular activities | believe he would prioritize Garland Youth Council as
he is passionate about your organization and is eager to become a member. | believe he would serve the program
well because he is organized and enjoys tackling big problems.

What makes Dagim stand out amongst his peers is his ability to work well independently and in groups. He is truly a
dynamic communicator who is able to converse with anyone with ease. He is a great problem solver and is always
able to get the job done; no matter the task. | have every confidence in his ability to do whatever he is asked of your
organization with thoroughness and ease.

In selecting candidates for your program please do not overlook Dagim Adehana. His hard work and compassion
make him the ideal candidate for your volunteer program. | highly recommend him to you and am available should
you require any additional information.

Best Regards,

Dual Credit Speech

Varsity Cheer & Minutemen
Lakeview Centennial High School
3505 Hayman Dr. Garland, TX 75043
(972)240-3740
Imconner@gariandisd.net



Lakeview Cenlennial High School
College Carcer and Law Magnet
3505 Hayman Drive

Garland TX 75043

April 6, 2015

Re: Dagim Adehena, Applicant for GYC

To Whom It May Concern,

| am writing this reference at the request of Dagim Adehena who is applying for the Garland
Youth Council. |1 am the Pre Law Magnet Instructor for Lakeview Centennial High School and
have known Dagim in my capacity as a teacher at Lakeview. He is one of my students in my

Courts Systems and Practices class and is actively involved in our class discussions and now,

mock trials.

Based his interests along with his dedication and participation, | would highly recommend Dagim
for the Garland Youth Council. He would adapt well to the legislative setting and could provide
valuable experience to the Council.

e Troutte

Pre Law Magnet Instructor
Lakeview Centennial High School
College and Career Magnet Program
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Please answer the following questions, Feel free to type your answers on a
separate paper and attach to the application.

1. What activities/organizations do you participate in?

2. How did you hear about the Garland Youth Council?

3. Why do you want to serve on the Garland Youth Council?

4. What are some challenges you feel Garland youth face in our community?

5. What do you see as positives for you living in Gartand?
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Elizabeth Sinclair
Application for GYC
April 2" 2015

In what activities/organizations do you participate in school, church or in the community?

Church Activities:
I am an acolyte for my church. I assist the priest for Sunday and Holy Day services.

For the past four years I have been part of my church’s youth group. Once a month, we make
sandwiches for the Austin Street Shelter for the homeless, and every three months we serve
dinner at the shelter. This summer, I will be participating in a mission trip to Louisiana to help
repair and build houses.

Community Activities:

1 have volunteered for the past seven years with the Dallas Zoo’s youth volunteer program. 1

began as a Junior Zookeeper and became a Conservation Guide when I turned thirteen. I am
currently volunteering as a Park Ambassador. As part of my responsibilities, I work with the
Z00’s guests as an educator about the environment, animals, and conservation.

For the past five school years, I have sung in the Children's Chorus of Greater Dallas. This year I
was in the Women's Youth Chorus. We perform several concerts over each school year. The
first year, I was part of a group that sang in several Dallas Public Schools to encourage children
to join the Chorus.

For the past two summers, I was a high school Summer Singing Camp volunteer. I worked with
a director to teach the children about music reading, singing, and proper posture. Last summer, I
helped teach the children how to use glockenspiels.

In addition to standard high school subjects, I am teaching myself HTML and CSS coding
(website design.) Last summer, I was accepted for a paid internship with Green Extreme Homes
where I helped to redesign their website and keep it and their social media pages updated.

For the past year I've been working on the Congressional Awards Program. I have received the
silver medal and I am working currently on the final gold medal.

How did you hear about the Garland Youth Council?

The former supervisor of Granger Recreation Center suggested I look into the Garland Youth
Council. She thought that it would be rewarding and interesting for me. I read an article about
the program on the city's website. I am so happy that she suggested I look into the program. It
has been an amazing three years and I hope I can continue for my senior year.
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Elizabeth Sinclair
Application for GYC
April 2™ 2015

Why do you want to serve on the Garland Youth Council?

For the past three years, Garland Youth Council has changed me for the better. I am much more
connected to the community now and I would like to continue to be a voice for teens especially
the homeschooled population in Garland.

What are some challenges you feel Garland youth face in our community?

I would like to see more activities for the youth of Garland such as job training and intern
opportunities with local government and businesses. I also believe that community service and
volunteering is an important part of teen activities. It opens up opportunities and helps teens
learn how important helping others can be. I was thinking Garland could have a Garland
Teenager Service Awards. Basing that off of the Presidential Service Awards, teenagers could
work community service hours, have those validated, and receive a pin and maybe a certificate
of service to Garland.

What do you see as positives for you living in Garland?
Garland has an excellent library system, public transportation, and many nearby universities and
colleges. We have a good school system of public, private, and home schools. Our growing

economic base should provide jobs for youth as we transition out of high school. The rich ethnic
and religious diversity provides many opportunities to learn from each other.
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